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EDITOR’S NOTE

ne of the great things about editing the journal of the American

udges Association is that you can ask some of the leading experts in

various legal fields to write articles for us, and because they will be
speaking directly to judges, they usually agree. Our lead article in this issue
is a great example.

The United States Supreme Court has had several decisions in recent years
regarding constitutional limits on punitive-damage awards, and it had
appeared that another would come in the October 2008 Term of the Court.
It heard oral argument in December 2008 in a case from Oregon, but in
March it dismissed the certiorari petition as improvidently granted. What
should we make of that? And what should judges—especially at the trial
level—do to make sure that jury instructions

conform to constitutional standards as
presently interpreted?

We asked Benjamin Zipursky, coauthor of |
one of the leading casebooks on tort law, to
help us out, and he readily agreed. He pro-

vides a careful analysis of the Supreme Court’s
decisions, along with his own suggestions for
dealing with the analytical and jury-instruc-
tion problems created by them.

Our second article addresses one solution

to a widely recognized problem: the use of

commissions to help eliminate racial and eth-

nic bias in the judicial system. Based on several years of successful work with
Nebraska’s commission, Elizabeth Neeley reviews the factors that can lead to
success by such a commission. Those same factors would likely be relevant
to any ongoing initiative a court or court system might wish to undertake.

We also have an essay in this issue from Judge Donald Shaver telling about
his experience learning about the European Court of Human Rights. That
court differs from those found in the United States and Canada—the
European Court of Human Rights is superior to the highest courts of member
nations on civil-rights issues. We think you’ll find his quick overview of the
court of interest.

This issue closes with a ten-year index to the articles found in Court Review
from 1998 forward. All of these articles are available to American Judges
Association members on our website—and we don't think there is a more use-
ful collection of resources for the average judge anywhere. I hope you'll set
this issue aside and use the index from time to time. For those of you who
are electronically inclined, we will have the index online, and we will keep it
updated in the coming years. Each entry includes the URL at which you may
find the article online. —Steve Leben
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President’s Column

Who’s Atraid of the Big Bad Wolt? All of Us.

As your president, I have attended meetings of the
Conference of the Chief Justices and of the National
Association for Court Management. The focus of both confer-
ences was the fiscal crisis confronting us. From chief justices
to nonjudicial employees, the dominating topic of conversa-
tion was how do we survive the harsh reality of our economic
times? I thought it would be of interest to share with you
information collected by NCSC’s Budget Resource Center as to
what some states have done in response.

The almost universal action taken has been to implement an

immediate hiring freeze. This freeze is not only as

The economic crisis has also caused us to eliminate suppliers
of traditional court services. In Utah, Massachusetts, and New
Hampshire, court reporters have either been replaced by digital
audio recordings or had their hours significantly reduced.
Massachusetts has also reduced the number of full-time inter-
preters. Minnesota has cut back using assigned retired judges.

Judges have been directly impacted in other ways too.
Many states, such as South Carolina, Florida, Massachusetts,
and New Hampshire, have eliminated out-of-state travel
allowances. South Carolina and Massachusetts have elimi-
nated law book subscriptions, advance sheets,

to nonjudicial employees but also to the filling of
judicial vacancies. Although a freeze may make
sense, it could not have come at a worse time.
The very same economic catastrophe that has
caused the budget crisis has also caused an
increase in filings of such cases as unlawful
detainers, domestic-violence restraining orders,

civil restraining orders, divorces, and criminal
misdemeanors and felonies. More of us are seeing
a significant increase in our caseload with fewer
resources and assistance.

Another common tactic is to modify the hours of court
operation. This modification has varied from closing courts on
a regular basis to closing them occasionally. For example,
Oregon closed its courts every Friday beginning from mid-
March through June 2009. Iowa closed all of its courts one day
in February, and Vermont closed its courts a half day every
week as well as closing them a full day on certain designated
days. Those who have not shut the doors on some days have
reduced operation hours instead, such as Maine.

Unpaid furloughs have also been utilized. California has
implemented a voluntary day off each month with comparative
reduction in pay while lowa requires all court employees to
take seven days of unpaid leave. In Idaho, that number was
two days of unpaid leave and in Oregon 16 unpaid days before
the end of June 2009. More furloughs will undoubtedly have
been announced before this issue arrives in your mailbox. New
Hampshire specifically extended unpaid furloughs to judicial
officers. At the meeting of the Conference of Chief Justices,
several chief justices mentioned that even if judges were not
subject to unpaid furloughs, they should consider doing so in
order to bolster morale among other court employees.

and compilations of recent court decisions. The
Los Angeles Times recently reported that Ohio
would accept new case filings only from people
who bring their own paper, claiming that the
court has just enough paper to handle hearing
notices. Minnesota has closed down a satellite
court and Massachusetts has cancelled all judi-

cial education conferences. Maine has
announced that there will be no court facility
repairs unless life- or health-safety concerns
require them. Some states, such as Iowa and
Conneticut, have offered “golden handshake” incentives for
early judicial retirement.

What is especially alarming is that some states have had to
utilize drastic measures to deal with the fiscal crisis. For
example, Minnesota has had to reduce the daily per diem to its
jurors by roughly half.

In these frightening times that threaten the economic sta-
bility of our court system, the American Judges Association
becomes even more important in its role as the Voice of the
Judiciary™ 1t is critical that AJA continue to serve as a net-
working source for solution sharing among its members. We
all face common problems, and AJA should not only be viewed
as a forum where we can air our concerns but also can learn
what others are doing to respond to them. Fully realizing that
travel allowances and budgets are being eliminated or severely
curtailed, one of my goals is to implement an online education
program for our members who cannot attend our conferences.
Judge Michael Cicconetti has been highly instrumental in
attempting to obtain federal funding for us to accomplish this.

The bottom line is that AJA is even more necessary to us

now than it has ever been before.
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An American Judge at the
European Court of Human Rights

Donald Shaver

e followed President Barack Obama into
Strasbourg, France, last April, but our group of 27
judges and justices did not generate quite as many

headlines as he did. Not surprising, since it was only coinci-
dence that our seminar on the European Court of Human
Rights (ECHR), sponsored by the International Judicial
Academy, happen to follow a NATO summit meeting also
occurring in Strasbourg. No worries, we were all excited to be
there anyway.

The International Judicial Academy, our sponsor, is a non-
profit organization that funds judicial education on interna-
tional justice through grants from private foundations. The
Academy chose 24 state and federal judges and justices from
the United States and three justices from Argentina for this
seminar on international human rights.

Strasbourg is a picturesque and welcoming town, and we
were all anxious to find out what this whole “Court of

132 Court Review - Volume 44

Human Rights” thing was about. After a short bus ride down
the Allee De la Robertsau, we arrived at the complex known
as the “Institutions Eurpoeennes,” where the “Parlement
Europeen” (European Parliament), “Counseil De LEurope”
(European Council), and “Cour Européenne Des Droits De
PHomme” (European Court of Human Rights) are located.
The ECHR building is a shiny, ultra-modern steel and glass
structure with little resemblance to a traditional courthouse.

In order to understand the role of the ECHR, you can think
of it as a sort of civil-rights supreme court for the European
member countries. Individual citizens can file claims, called
“applications,” against a member nation alleging a violation of
the basic human-rights law, the European Convention on
Human Rights, which all members have adopted. The court
can adjudicate the case and, if appropriate, render a money
judgment, called “just satisfaction,” against the state, which is
required to honor the judgment. In fact, the Court has recently



rendered a number of judgments against Russia totaling more

than 350,000 Euros on claims brought by Chechen citizens for

human-rights violations committed by Russian troops in the
uprising in Chechnya. Russia has paid these judgments.

The ECHR grew out of the efforts following World War II to
formulate an international bill of rights, similar to the ones in
the United States and elsewhere. The resulting document was
the Universal Declaration of Human Rights, now widely recog-
nized as the model statement of the minimum rights to which
any citizen should be entitled. The idea was that, based on this
model, each of seven major regions of the world would nego-
tiate their own specific binding conventions on human rights,
suitable to their region. Three of the regions have actually suc-
ceeded in doing so: the Council of Europe, the Organization
of American States (comprising North and South America),
and the African Union. But in all the regions except Europe,
the member countries were unwilling to establish a court with
superior jurisdiction to the national courts. In Europe, how-
ever, owing primarily to the dramatic human-rights abuses
witnessed during World War 11, the member countries agreed
to a strong independent enforcement agency. Thus, in 1959,
the ECHR was born.

Although other regions have human-rights courts, their
judgments are considered advisory. The ECHR is unique in
that it is the only human-rights court where the judgment is
binding on its members and superior to the national courts in
most instances. Forty-seven countries are members, and
with one judge elected from each member country, that
makes the ECHR the largest international court in the world.
Claims may be submitted in any of the 41 languages used in
the member states.

The court has rendered judgments on a number of current
and controversial topics, many of which will be familiar to
American lawyers, finding, for example, that:

e maximum detention periods pending questioning or charg-
ing may not be circumvented by the device of releasing and
immediately rebooking the defendant;

¢ detention of an inmate pending admission to a psychiatric
facility in the general jail population may not be unduly
prolonged;

e dismissal of homosexuals from the military for that reason
alone is a privacy violation;

e refusal to perform a therapeutic abortion necessary to pro-
tect the health of the mother is a violation;

e detention of a journalist who refuses to disclose confiden-
tial sources is a violation;

e arequirement that employees join a union as a condition of
employment is a violation;

e termination of employment based on religious beliefs is a
violation; and,

e members of Parliament may not be required to swear an
oath based on the Gospels.

With the ECHR acting as the judicial branch in adjudicating
claims, the Committee of Ministers of the Council of Europe
acts as the executive branch in enforcing the judgments, and
the Parliamentary Assembly of the Council of Europe acts as
the legislative branch, enacting new laws or amendments to the
European Convention on Human Rights. But why would a
country such as Russia see it in their interest to honor the judg-
ments of the ECHR? The answer is simple: the free-market
economy. Many emerging democracies see involvement in the
free market through the European Union as the pathway to
prosperity, and the European Union has unofficially linked
membership in the EU to membership in the ECHR.

We listened with rapt attention to presentations from Jean-
Paul Costa, president of the ECHR, and ECHR Judges Lech
Garlicki (Poland) and Egbert Myjer (Netherlands). As
Americans, where this function has always been carried out by
our national courts, we had a difficult time imagining a sce-
nario where an international court could have the last word
over our Supreme Court, but as unlikely as that is to happen
here, its works well for the 800 million citizens of the patch-
work of independent countries that make up Europe. We
came away with an appreciation for how unique the ECHR
is—there truly is nothing quite like it in the world.

Donald Shaver hears criminal cases as a judge on the Superior

Court in Modesto, California. He is cochair of the International
Criminal Law Committee for the ABA Section of International
Law. In 2006, he became the first American judge to work with
the International Criminal Court in The Hague, on paid sabbati-
cal as a visiting professional sponsored by the California Judicial
Council.
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Punitive Damages After
Philip Morris USA v. Williams

Benjamin C. Zipursky

tested, Philip Morris USA v. Williams! proved remarkably
difficult to bring to closure. Like many plaintiffs since the
1990s, Mayola Williams persuaded a jury that Philip Morris
fraudulently concealed the addictive and carcinogenic aspects
of its product from the public and thereby killed her husband.
The jury awarded $821,000 in compensatory damages and
$79.5 million in punitive damages. That is a nearly 100:1
ratio, far greater than the single-digit ratio designated by the
Court as a presumptive limit only four years earlier in State
Farm Mutual Automobile Insurance Company v. Campbell.2 1t is
therefore unsurprising that, in 2007—eight years after the case
went to trial—the United States Supreme Court bridled at the
award in Williams and remanded it to the Oregon Supreme
Court to examine whether there had been a procedural due-
process violation in the trial judge’s handling of the case, espe-
cially its jury instructions. It is equally unsurprising that the
Oregon Supreme Court, aiming to preserve the autonomy of its
tort law and hostile to a perceived pro-business orientation on
the Roberts Court, wished to keep the $79.5 million dollar ver-
dict intact and promptly reaffirmed the verdict. The surprise
is that after three visits to the Court, plenty of hand-wringing,
and a volatile oral argument in December of 2008, the United
States Supreme Court simply backed down and permitted a
visibly defiant Oregon Supreme Court to have its way. On
March 31, the Supreme Court issued a one-line per curiam
order dismissing the certiorari petition in Williams as improv-
idently granted. 3
What happened? The short answer appears to be that the
United States Supreme Court, with Chief Justice Roberts
replacing Chief Justice Rehnquist and Justice Alito replacing
Justice O’Connor, has become queasy about doing constitu-
tional excessiveness review of the sort commenced in BMW v.
Gore.* Not only did the Supreme Court decline to cut the
damages award in Williams, it did not even address the size of
the award. Indeed, in initially granting Philip Morris’s certio-
rari petition last year, the Court pointedly declined to hear
arguments on the size of the award.> Oral argument in

For a single tort case in which liability is no longer con-

Williams during the 2006 Term had little or nothing to do with
excessiveness, and even though the Court had granted certio-
rari on the BMW excessiveness issue in Williams, Justice Breyer
expressly declined to address that issue in his opinion.6 As the
recent 80% reduction of the Alaskan fisherman’s verdict in the
Exxon Valdez case indicates, a majority of the Court is willing
to cut a punitive-damages verdict,” but that case was decided
on federal statutory grounds; the Court had pointedly declined
to grant certiorari on the constitutional excessiveness issue.8
The 2007 decision in Williams therefore appeared to represent
a decision to move in a new direction, but the Court was able
to do so only tentatively; moreover, the Court was unwilling to
bring Philip Morris relief because it was uncomfortable utiliz-
ing its most potent tool for punitive damages: constitutional
excessiveness review.

Why would the Roberts Court suddenly become dissatisfied
with BMW's approach to punitive damages? What is it about
the arrival of Chief Justice Roberts and Justice Alito that might
have precipitated this change? While one can only conjecture,
certain conjectures are quite plausible. Justice Scalia and
Justice Thomas have always rejected excessiveness review as
another example of substantive due process, which they reject
for both jurisprudential and ideological reasons, associating
BMW v. Gore with both Roe v. Wade® and Lochner v. New York.10
If Chief Justice Roberts and Justice Alito shared the
Scalia/Thomas hostility to substantive due process and shared
their sense (and that of Justice Ginsburg) of the institutional
competence and federalist reasons against excessiveness
review, they would have ample reason to be uncomfortable
with BMW and its progeny. Before pouring more into that
framework and even before tolerating it, the new Justices
would perhaps be attracted to the idea of a foundation that is
not so perilously close to sheer second-guessing of state court
judgments of what constitutes “too big.” Chief Justice Roberts
and Justice Alito appear to have believed they could have it all
by switching to procedural due process, and their willingness
to sign onto Philip Morris’s victory in 2007 seems to reflect this
precise strategy.

I am grateful to John Goldberg and Anthony Sebok for helpful com-
ments on an earlier draft and to Damian Treffs for his excellent
research assistance.

Footnotes

1. Philip Morris USA v. Williams, 549 U.S. 346 (2007).

2. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

3. Philip Morris USA v. Williams, 128 S. Ct. 2904 (June 9, 2008)
(granting certiorari on first issue only), cert. dismissed as improvi-
dently granted, 129 S. Ct. 1436 (March 31, 2009).

4. BMW of North America v. Gore, 517 U.S. 559 (1996).
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5. Philip Morris USA v. Williams, 128 S. Ct. 2904 (June 9, 2008)
(granting certiorari on first issue only), cert. dismissed as improvi-
dently granted, 129 S. Ct. 1436 (March 31, 2009).

6. Williams, 549 U.S. at 358.

Exxon Shipping Co. v. Baker, 128 S. Ct. 2605 (2008).

8. Exxon Shipping Co. v. Baker, 128 S. Ct. 492 (Oct 29, 2007)
(granting certiorari limited to issues 1, 2, 3(1) — where 3(2) was
excessiveness under Due Process Clause issue).

9. 410 U.S. 113 (1973).

10. 198 U.S. 45 (1905).
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This article is an exploration of the Court’s new direction in
Williams, written with the hope of providing guidance to the
courts now required to apply it.!! The constitutional doctrine
of punitive damages before Williams is briefly set forth in Part
I. Part II recounts Justice Breyer’s majority opinion for the
Court, as well as the dissents filed by Justices Stevens, Thomas,
and Ginsburg, and closes with a short overview of the subse-
quent progress of the case. Part III elaborates on the problems
of Williams—both those that arise from the opinion itself and
those that have arisen or are likely to arise for courts striving
to understand the case moving forward—and argues that the
problems stem from basic lack of clarity regarding the justifi-
cation for the treatment of nonparty harm. Part IV sets forth a
theoretical model that makes sense of the nonparty-harm rule
and resolves the tensions within Williams. In doing so, it
draws from my own prior work and sounds themes articulated
by scholars such as Thomas Colby and Dan Markel in recent
articles also addressing Williams.12 The clarifications of Part IV
guide a discussion in Part V of model jury instructions that
some jurisdictions have produced in light of Williams and in
Part VI of a variety of difficult issues that have confronted
courts in the aftermath of Williams.

I. CONSTITUTIONAL SCRUTINY OF PUNITIVE DAMAGES

BEFORE WILLIAMS

The United States Supreme Court has issued exactly eight
significant decisions regarding the constitutional scrutiny of
punitive damages: Browning-Ferris v. Kelco,!3 Pacific Mut. Life
Ins. Co. v. Haslip,1* TXO Production Corp. v. Alliance Resources
Corp.,'5 Honda Motor Co. v. Oberg,'6 BMW of North America,
Inc. v. Gore, X7 Cooper Industries, Inc. v. Leatherman Tool Group,
Inc.,18 State Farm Mut. Ins. Co. v. Campbell,'9 and Williams
itself. While each could sustain (and has sustained) substan-
tial commentary, the doctrine itself remains quite straightfor-
ward. In Browning-Ferris, a 7-2 majority held that the Eighth
Amendment’s Excessive Fines Clause did not apply to punitive
damages. The Court in Haslip and TXO held that the common-
law procedures associated with punitive damages were not per
se violations of the Fourteenth Amendments Due Process
Clause but that at some point a grossly excessive punitive dam-
ages award might be so unreasonable as to violate the Due
Process Clause. In neither case did the Court find the awards
grossly excessive. Honda v. Oberg, the least cited of the eight

decisions, held that a state
statute knocking out all
but the most minimal
appellate review of puni-
tive damages awards
departed from the
common-law protections
afforded defendants and
therefore violated the Due
Process Clause. Prior to
BMW v. Gore, the Court
had ruled out the Excessive
Fines Clause, had ruled out any broad due-process attack
based on inadequate state procedures, and had left open the
possibility of some enormous punitive damages award “cross-
ing the line” of what it considered constitutionally permissible.

BMW v. Gore, decided in 1996, remains the Courts most
important punitive-damages decision because it is the first to
strike down a punitive-damages award as excessive and there-
fore unconstitutional. Writing for a 5-4 majority, Justice
Stevens set out a three-guidepost test for determining whether
an award was grossly excessive. Courts should consider the
reprehensibility of the defendant’s conduct, the ratio of puni-
tive damages to the actual (or potential harm) suffered by the
plaintiff, and the size of the award relative to sanctions pre-
scribed by civil or criminal statutes of the jurisdiction for com-
parable conduct. Alabama’s Supreme Court had permitted the
plaintiff, Ira Gore, to recover a two-million-dollar punitive
damages award based on minimally reprehensible conduct of
BMW, namely, the failure to disclose that because of flaws in
the original paint job of his $40,000 BMW, the company had
repainted it before sale. The economic damages associated
were $4,000, leaving a ratio of 500 to 1, and comparable sanc-
tions in Alabama were relatively puny20 Justice Stevens easily
concluded that this was excessive and therefore a violation of
due process. As a theoretical matter, he opined that fair notice
was a core value of the Due Process Clause and that grossly
excessive awards were inconsistent with this value.

Cooper v. Leatherman and State Farm v. Campbell put teeth
in the gross-excessiveness test of BMW. An 8-1 majority held
in Cooper (per Justice Stevens) that appellate review of gross
excessiveness was to be de novo.2! A 6-3 majority held in State
Farm v. Campbell (per Justice Kennedy) that the ratio between

This article is an
exploration of the
Court’s new direction
in Williams, written
with the hope of
providing guidance
to the courts now
required to apply it.

11. The general lines of the analysis in this article are in some ways
anticipated in a more sustained piece, Benjamin C. Zipursky, A
Theory of Punitive Damages, 84 Tex. L. REv. 1 (2005), but that
piece was written before the Court’s decision in Williams.

12. See Thomas R. Colby, Clearing the Smoke from Philip Morris v.
Williams: The Past, Present, and Future of Punitive Damages, 118
YALE L. J. 392 (2008); Dan Markel, How Should Punitive Damages
Work?, 157 U. PA. L. REv. 183 (2009).  Neither the interpretive
nor the normative account of Williams or of punitive damages
borrows from these articles, with which I am in substantial dis-
agreement. However, I also refrain from presenting or criticizing
the content of the articles here, leaving that for another occasion.
Cf. Zipursky, supra note 11 (criticizing earlier article by Colby).
Readers should be aware, however, that these authors have made
significant contributions to the scholarly literature identifying and

working through a central, but insufficiently analyzed issue in
Williams: whether punitive damages call for different levels of
constitutional scrutiny depending on the extent to which they are
functioning in a private-law mold or a public-law mold.

13.492 U.S. 257 (1989).

14.499 U.S. 1 (1991).

15.509 U.S. 443 (1993).

16. 512 U.S. 415 (1994).

17.517 U.S. 559 (1996).

18.532 U.S. 424 (2001).

19. 538 U.S. 408 (2003).

20. BMW, 517 U.S. 559, 574-75 (1996) (maximum Alabama fine for
Deceptive Trade Practices would be $2,000, compared to $2 mil-
lion imposed on BMW).

21.532 U.S. 424 (2001).
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punitive and compensatory
damages may not normally
exceed a single-digit ratio.22
State Farm also endorsed a
number of other propositions,
most notably: that the defen-
dant’s wealth could not be

Several important
themes have
dominated the
opinions of those
justices resisting

constitutional used to justify an otherwise
scrutiny of punitive excessive  award,2>  that
ddmages although “[llawful out-of-

state conduct may be proba-
tive when it demonstrates the
deliberateness and culpability of the defendant’s action in the
State where it is tortious, . . . the conduct must have a nexus to
the specific harm suffered by the plaintiff,”2+ and that dissimi-
lar conduct could not be used to heighten the award.?>

Several important themes have dominated the opinions of
those justices resisting constitutional scrutiny of punitive dam-
ages. In Browning-Ferris, the Court reasoned that punitive
damages should not be regarded as a form of fine because the
state does not initiate tort suits and because it does not keep
the money.2¢ In that case and in the middle-of-the-road opin-
ion for the Court in Haslip (as well as the concurrences), a
majority of the Justices gave significant weight to the historical
pedigree of punitive damages within the common law.27
Justice Scalia’s powerful concurring opinion in Haslip declared
that the historical acceptance of punitive damages with
civil/tort-law safeguards by definition rules out any procedural
“due process” critique now.28 Justice Thomas has remained
true to that line;2° indeed, Justice Thomas recently authored a
5-4 opinion for the Court recognizing the presence and legiti-
macy of punitive damages in the common law of admiralty and
therefore permitting punitive damages in (at least a large sub-
set of) admiralty personal-injury cases.3® Both Justice Scalia
and Justice Thomas have also vigorously criticized Justice
Stevens and other members of the BMW majority for engaging
in the sort of substantive due process that made Lochner noto-
rious (and that, on their view, plagues the post-Griswold pri-
vacy decisions).3! Finally, Justice Ginsburg wrote an important
dissenting opinion in BMW (with which Chief Justice
Rehnquist concurred and whose thrust is shared by Scalia and
Thomas) emphasizing that federalist and institutional compe-
tence concerns should lead the Court to stay out of the puni-
tive-damages area where it does not belong.32

Conversely, two voices in favor of punitive damages
scrutiny before Williams did not write any majority opinions
on punitive damages but nevertheless contributed substan-
tially to the Court’s thought in this area. From the outset,
Justice O’Connor strongly agreed with the defendants chal-
lenging contemporary punitive-damages awards, and her dis-
senting opinion in Browning-Ferris (with which Justice Stevens
concurred) favored use of the Excessive Fines Clause for what
she regarded as arbitrary and excessive state fines secured
through private plaintiffs.33> Again, in her dissent in Haslip,
Justice O’Connor made a forceful argument that punitive-dam-
ages law in Alabama was patently unacceptable as a procedural
due-process matter, whether one applied void-for-vagueness
standards or one applied Mathews v. Eldridge.3* Concern with
procedural due process and cabining jury discretion was at the
core of Justice Breyer’s important concurring opinion in BMW
v. Gore, with which Justice O’Connor and Justice Souter con-
curred.35 It is notable that the author of the opinion for the
Court in Williams was Justice Breyer—the leading voice of pro-
cedural due-process concerns in punitive-damages cases on
the Court since Justice O’Connor stepped down.

Il. THE WILLIAMS OPINIONS
A. THE OPINION OF THE COURT

The opinion of the Court, for a majority of five, was written
by Justice Stephen Breyer; Chief Justice Roberts, Justice
Kennedy, Justice Souter, and Justice Alito concurred.3¢ The
Court began by describing the facts and procedural history of
the case and noting that, although it had granted certiorari on
whether there was a nonparty harm problem and whether the
award was grossly excessive, it was only going to address the
former.37 Thus, while the object of the Court’s scrutiny was “a
large state punitive damages award,” the question addressed
was “whether the Constitution’s Due Process Clause permits a
jury to base that award in part on its desire to punish the defen-
dant for harming persons who are not before the court (e.g.,
victims whom the parties do not represent).”3® Justice Breyer’s
answer, speaking for the Court, was negative: “We hold that
such an award would amount to a taking of ‘property’ from the
defendant without due process.”? In light of that holding, the
Court vacated the Oregon judgment and remanded to the
Oregon Supreme Court for “further proceedings not inconsis-
tent with this opinion.”40

Justice Breyer offered two arguments for the statement that

22. State Farm, 538 U.S. 408, 425 (2003).

23.1d. at 427-28.

24.1d. at 422.

25.1d.

26. Browning-Ferris, 492 U.S. 257, 275 (1989).

27. Haslip, 499 U.S. 1, 17-18 (1991) (Blackmun, J.).

28. Id. at 24 (Scalia, J., concurring).

29. See, e.g., State Farm, 538 U.S. 408, 429 (2003) (Thomas, J., dis-
senting).

30. Atlantic Sounding Co. v. Townsend, 129 S. Ct. 2561 (2009).

31. BMW, 517 U.S. 559, 598 (1996) (Scalia, ]J., dissenting) (with
Justice Thomas joining); TXO, 509 U.S. 443, 470 (1993) (Scalia,
J. concurring) (with Justice Thomas joining).
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32.517 U.S. 559, 607 (Ginsburg, J., dissenting) (with Chief Justice
Rehnquist joining).

33.492 U.S. 257, 282 (O’Connor, J., concurring in part and dissent-
ing in part).

34.509 U.S. 443 (1993) (citing Mathews v. Eldridge, 424 U.S. 319
(1976)).

35.517 U.S. 559, 586 (1996) (Breyer, J., concurring).

36. Williams, 549 U.S. 346 (2007).

37.1d. at 352.

38. Id. at 349 (emphasis in original).

39. Id.

40. Id. at 358.



it is a violation of due process to permit the jury to punish the
defendant for injuring nonparties: The first is that Philip
Morris is entitled, as a matter of due process, to have an oppor-
tunity to defend itself against the charges made, “by showing,
for example in a case such as this, that the other victim was not
entitled to damages because he or she knew that smoking was
dangerous or did not rely upon the defendant’s statements to
the contrary.”#1  Breyer’s tacit assumption appears to be that
the alleged other victims’ nonparty status renders it procedu-
rally infeasible to run this, and other, defenses.

The second argument is that the number of nonparties and
the extent of their harm are too “standardless” to pass muster
under the Due Process Clause.

How many such victims are there? How seriously
were they injured? Under what circumstances did the
injury occur?  The trial will not likely answer such
questions as to nonparty victims. The jury will be left
to speculate. And the fundamental due process con-
cerns to which our punitive damages cases refer—risks
of arbitrariness, uncertainty, and lack of notice—will be
magnified.*2

After offering a dense argument that this treatment of the
nonparty-harm rule was not inconsistent with its prior deci-
sions on punitive damages—particularly BMW—the Court
went on to concede that a plaintiff may present evidence of
harm to nonparties because “harm to others shows more rep-
rehensible conduct.”#

Evidence of actual harm to nonparties can help to
show that the conduct that harmed the plaintiff also
posed a risk of harm to the public, or the converse. Yet
for the reasons given above, a jury may not go further
than this and use a punitive damages verdict to punish a
defendant directly on account of harms it is alleged to
have visited on nonparties.+

An insufficiently recognized feature of the Court’s opinion
is that it yielded not one but five interrelated procedural due-
process dictates, each nested within the prior one. It began
with a pair of dictates that are more theoretical. First, as we
have seen,

[1] “the Constitution’s Due Process Clause forbids a state to

use a punitive damages award to punish a defendant for

injury that it inflicts upon nonparties or those whom they
directly represent, i.e., injury that it inflicts upon those
who are, essentially, strangers to the litigation.”4>

The Courts discussion of this issue indicates that it is

largely focused upon what it regards as the most com-

mon version of this
problem: ajury is asked
to decide on the puni-
tive-damages award and
is invited by the plain-
tiff's lawyer to use the
punitive-damages award
to punish the defendant
for harming nonparties.
Thus, a second dictate
is that

[2] “a jury” may not use
punitive damages to punish a defendant for harming non-
parties.*6

The latter three dictates are more practical and are
derived from the theoretical analysis: [3]1 “the Due
Process Clause requires States to provide assurance that
juries are not asking the wrong question, i.e., seeking, not
simply to determine reprehensibility, but also to punish for
harm caused strangers.”+7

[4] “[S]tate courts cannot authorize procedures that create
an unreasonable and unnecessary risk” that “a jury, in tak-
ing account of harm caused others under the rubric of rep-
rehensibility, also seeks to punish the defendant for having
caused injury to others [].”48

And finally,

[5] in appropriate cases, a court must, “upon request, pro-
tect against that risk.”4

An insufficiently
recognized feature
of the Court’s
opinion is that it
yielded not one but
five interrelated
procedural due
process dictates . . ..

Because the Court believed that Philip Morris’s appeal was
considered by the Oregon Supreme Court within a framework
that, understandably but incorrectly, rejected the five points 1
have just discussed, the Court concluded its opinion by
remanding to the Oregon Supreme Court to reconsider Philip
Morris’s appeal by applying “the standard we have set forth.”50
Critically, the Court appears to have left it open for the courts
below it in Williams to remedy any nonparty-harm problem it
might find in either of two ways: retrial or remittitur.
“Because the application of this new standard may lead to the
need for a new trial, or a change in the level of the punitive
damages award, we shall not consider whether the award is
constitutionally ‘grossly excessive.”51

B. THE DISSENTING OPINIONS

Justice Stevens32 and Justice Thomas33 each wrote a solo
dissenting opinion. Justice Ginsburg also wrote a dissenting
opinion, in which Justice Scalia and Justice Thomas con-
curred.>*

41.1d. at 353-54.

42.1d. at 354.

43.1d. at 355.

44. 1d.

45.1d. at 353.

46. Id. at 356-57 (“We did not previously hold explicitly that a jury
may not punish for the harm caused others. But we do so hold
now.”).

47 1Id. at 355.

48. Id. at 357.

49. Id.

50. Id. at 358.

51.1d.

52. Williams, 549 U.S. at 358 (Stevens, J., dissenting).
53. Williams, 549 U.S. at 361 (Thomas, J., dissenting).
54. Williams, 549 U.S. at 362 (Ginsburg, J., dissenting).
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1. Justice Stevens’s Dissent

Justice Stevens’s crisp and
cogent dissent hits three points:
(1) punitive damages are pun-
ishment, not compensation, so
nonparty harm is relevant to
reprehensibility and the infeasi-
bility of Philip Morris (or any
other defendant) defending
itself regarding the actual harm
caused nonparties is irrelevant;
(2) the Court has drawn an elusive and unjustifiable distinc-
tion between the impermissibility of punishing for nonparty
harm and adding damages for increased reprehensibility
demonstrated by nonparty harm; and (3) the core of the
Court’s due-process doctrine on punitive damages is about
substantive due process and excessiveness, and it is unwise to
break new ground as the Court has here.

For our purposes, (2) is the most important. Justice
Stevens'’s paragraph encapsulating this critique is the most often
quoted by those scholars who criticize the Court’s decision:

While apparently recognizing the novelty of its hold-
ing, the majority relies on a distinction between taking
third-party harm into account in order to asses the rep-
rehensibility of the defendant’s conduct—which is per-
mitted—from doing so in order to punish the defendant

“directly”—which is forbidden. The nuance eludes me.

When a jury increases a punitive damages award because

injuries to third parties enhanced the reprehensibility of

the defendant’s conduct, the jury is by definition pun-
ishing the defendant—directly—for third-party harm.

A murderer who Kkills his victim by throwing a bomb that

injures dozens of bystanders should be punished more

severely than one who harms no one other than his
intended victim. Similarly, there is no reason why the
measure of the appropriate punishment for engaging in

a campaign of deceit in distributing a poisonous addic-

tive substance to thousands of cigarette smokers

statewide should not include consideration of the harm

to those “bystanders” as well as the harm to the individ-

ual plaintiff.5

By far the most
notable feature of
Justice Thomas’s
dissent is what
is missing:
Justice Scalia’s
agreement.

2. Justice Thomas’s Dissent

Justice Thomas dissented separately in order to reiterate his
opposition to constitutional review of the size of punitive-
damages awards based on his longstanding view that punitive
damages were accepted in 1868, when the 14th Amendment
was ratified. While Justice Breyer’s opinion for the Court
styled itself as “procedural” rather than comfortably embracing
the “substantive” label that Justice Stevens prefers, Justice
Thomas registered his opinion that the different word choice
concealed an underlying commonality between the Court’s
approach in this case and its approach to prior cases, which he

(along with Justice Scalia) vigorously opposed. “It matters not
that the Court styles today’s holding as ‘procedural’ because the
‘procedural’ rule is simply a confusing implementation of the
substantive due process regime this Court has created for puni-
tive damages.”56

By far the most notable feature of Justice Thomas’s dissent
is what is missing: Justice Scalia’s agreement. The originalist
approach to the Due Process Clause is of course the hallmark
of Justice Scalia’s concurrence in Haslip and his dissents in
BMW and State Farm; indeed, it is a hallmark of Justice Scalia’s
originalism more generally. It is tempting to infer that Justice
Scalia may be closer in his view of due process in Williams to
that of Chief Justice Roberts and Justice Alito; he may regard
the difference between procedural due process and substantive
due process as significant at least in the context of this litiga-
tion in the state of Oregon, which has a split-recovery statute.5”
Justice Scalia’s decision to join Justice Ginsburg’s dissent (see
below) is consistent with the possibility that he regards the
procedural due-process line on punitive damages, in states
with newfangled punitive-damages law, as consistent with
originalism.

3. Justice Ginsburg’s Dissent

Justice Ginsburg’s opinion may not be as conciliatory as it
appears; it is unclear. It asserts that she agrees with the Court’s
recognition of the role of nonparty harm to the issue of repre-
hensibility. However, once the Court decided to permit non-
party harm to come in on the reprehensibility issue, the opin-
ion contends, the Court has undermined any reasons for criti-
cizing the Oregon Supreme Court. Like Justice Stevens, Justice
Ginsburg seemed to balk at the idea that there is a difference
between punishing indirectly, through the added reprehensi-
bility nonparty harm indicates, and punishing directly for
injuring nonparties.

Justice Ginsburg’s skepticism about the Court’s distinction
becomes clearer with her second argument: that the only issue
preserved by Philip Morris on appeal regarding nonparty harm
is the issue of whether the trial court erred by declining to give
Philip Morriss proposed jury instruction. The proposed
instruction cautioned the jury that they may consider nonparty
harm in determining the reasonable relationship between the
punishment of Philip Morris and the harm caused to the party,
Jesse Williams, but “you are not to punish the defendant for
the impact of its alleged misconduct on other persons. . . .58

Her criticism echoes Justice Stevens’s: “Under that charge,
just what use could the jury properly make of ‘the extent of
harm suffered by others.”? The answer slips from my grasp. A
judge seeking to enlighten rather than confuse surely would
resist delivering the directed charge.”> In a piece of the analy-
sis that figured significantly in oral argument and anticipated
subsequent proceedings in the Oregon Supreme Court, Justice
Ginsburg opined that an affirmance, not a remand, was in
order because the only argument Philip Morris had preserved

55. Id. at 360 (Stevens, J., dissenting).

56.Id. at 361 (Thomas, J., dissenting).

57. Or. Rev. Stat. § 31.735(1) (2003). For a comprehensive descrip-
tion (and spirited defense) of split-recovery statutes, see Catherine
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M. Sharkey, Punitive Damages as Societal Damages, 113 YALE L. J.
347, 375-80 (2003).

58.1Id. at 363 (Ginsburg, J., dissenting) (quoting App. 280a).

59. Id. at 363 (Ginsburg, J., dissenting).



on appeal pertained to the
There are other rejected jury instruction, which

prObIems with the the trial judge correctly

Court’s opinion in decided.

Philip Morris, and
they exist at
many levels.

C. WILLIAMS ON
REMAND IN OREGON
AND IN THE U.S.
SUPREME COURT’S
2008 TERM

The Oregon Supreme Court was plainly disconcerted to find
itself with Williams again; equally plainly, the Court did not
feel it needed to waste much time or energy on remand. It sim-
ply reaffirmed the rejection of Philip Morris’s appeal notwith-
standing the Supreme Court’s critique of its analytical frame-
work and consequent remand.®® The Oregon Supreme Court
used its special competency in Oregon law to narrow the
grounds of the appeal. It first reasoned that, since Philip
Morris had not objected to the instructions actually given, it
could not appeal the instructions given, only the refusal to give
its proposed instruction. The Court then reasoned, critically,
that refusal to give the instruction would not have been an
error unless the instruction was completely correct. “In
Oregon, there is a well-understood standard governing claims
of error respecting a trial judge’s refusal to give a proffered
instruction: An appellate court will not reverse a trial court’s
refusal to give a proposed jury instruction, unless the proposed
instruction was “‘clear and correct in all respects, both in form
and in substance, and . . . altogether free from error.””6!

Its resolution of the issue therefore turned on whether
Philip Morris’s proposed nonparty-harm rule was correct in all
respects and free from error. The Oregon Supreme Court eas-
ily concluded that, as a matter of Oregon law, the proposed
instruction was incorrect in many respects. It therefore
rejected Philip Morris’s appeal and affirmed the punitive dam-
ages verdict.62

Philip Morris petitioned the United States Supreme Court
for certiorari again on two issues:

1. Whether, after this Court has adjudicated the merits

of a party’s federal claim and remanded the case to
state court with instructions to “apply” the correct
constitutional standard, the state court may interpose
- for the first time in the litigation - a state-law proce-
dural bar that is neither firmly established nor regu-
larly followed.

2. Whether a punitive-damages award that is 97 times
the compensatory damages may be upheld on the
ground that the reprehensibility of a defendant’s con-
duct can “override” the constitutional requirement
that punitive damages be reasonably related to the
plaintiff’s harm.63

The Supreme Court granted certiorari but limited it to the
first issue.6* Oral argument took place on December 3, 2008,
but on March 31, 2009, the Court dismissed the petition as
improvidently granted in a one-sentence per curiam order.6>

lll. TROUBLES WITH WILLIAMS

Justice Breyer offered two arguments for the statement that
it is a violation of due process to permit the jury to punish the
defendant for injuring nonparties, but neither is persuasive.
The first is that Philip Morris ought to be able to defend itself
against the charges that it has caused injury to nonparties, and
their nonparty status renders this procedurally infeasible. The
problem with this superficially plausible complaint is that,
while the right to defend oneself against the charge of having
wronged another by litigating against the alleged victim is
highly relevant if the issue involves liability for the costs of that
victim’s injury, the reason for that appears to be the relevance
of the connection between the defendant’s wrongful conduct
and the victim’s alleged damages. The existence of the harm
goes to damages and requires litigating against the victim; the
connection between the wrongdoing and the harm is an issue
of causation, and again requires the victim. The entitlement of
the victim to shift these costs is under attack when affirmative
defenses are being considered and again requires litigating
against the victim. But all of these appear irrelevant if the issue
is whether the defendant should be punished for the wrong-
doing rather than whether the defendant should be held
responsible for the harm inflicted upon the plaintiff. Perhaps
the most powerful proof of this point is that a crime victim is
not a party to a criminal prosecution.

The second argument is that the number of nonparties and
the extent of their harm is too vague for due-process standards,
and therefore the defendant cannot be punished for the harm
to nonparties. But then it is entirely perplexing why the num-
ber of nonparties and extent of harm should be permitted to
come in under the guise of reprehensibility. If punishment can
be extended for added reprehensibility, and number and extent
of harm is a permissible basis for inferring added reprehensi-
bility, then the same vagueness problem exists.

There are other problems with the Court’s opinion in Philip
Morris, and they exist at many levels. For one thing, although
the Court does acknowledge that some of its earlier deci-
sions—including BMW v. Gore—appear to treat the inclusion
of nonparty harm as an entirely normal and unobjectionable
aspect of state tort law, it does so almost grudgingly, making lit-
tle effort to be candid about the mixed messages of prior deci-
sions or about the need for an increasingly pro-defendant line
on this point. The larger concern on this point is a federalist
one: inclusion of nonparty harm frequently is a feature—and
an accepted feature—of state tort law of punitive damages; the
better entrenched, utilized, and recognized an aspect of state
tort law, the higher the demand for a genuinely thought

60. Williams v. Philip Morris, Inc., 176 P3d 1255 (Or. 2008).

61. Williams, 176 P3d at 1261 (quoting Beglau v. Albertus, 536 P2d
1251 (Or. 1975)).

62.Id. at 1263-64.

63. Philip Morris’s Petition for Certiorari in Philip Morris USA v.
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(per curiam).



through constitutional basis for deeming it impermissible.
Perhaps the largest problem is whether the Court has a gen-
uine basis for its subtle distinction between the impermissibil-
ity of increasing punitive damages because one is punishing for
injuries to nonparties and the permissibility of increasing
punitive damages because the harm to other parties displays
added reprehensibility of the conduct that injured the plaintiff.
Justice Stevens openly displayed complete disbelief on this
point, and leading commentators have shared this assess-
ment.56
Justice Breyer anticipated Stevens’s criticism, but neither of
his responses to it is persuasive. One is that recidivists can be
punished more seriously because of prior conduct that is not
part of the particular crime at issue; the prior wrongful con-
duct seems, in some sense, to be a ground for deeming the rep-
rehensibility level to be higher.6”  This is an unhelpful point
because the prior conduct will have been subjected to appro-
priate procedural safeguards, unlike that which is permitted in
the punitives context. More helpful, it seems, is Breyer’s recog-
nition that
[e]vidence of actual harm to nonparties can help to
show that the conduct that harmed the plaintiff also
posed a substantial risk of harm to the general public,
and so was particularly reprehensible—although coun-
sel may argue in a particular case that conduct resulting
in no harm to others nevertheless posed a grave risk to
the public, or the converse. Yet for the reasons given
above, a jury may not go further than this and use a
punitive damages verdict to punish a defendant directly
on account of harms it is alleged to have visited on non-
parties.o8
The problem is that Breyer’s distinction seems to become
unimportant, to the point of triviality, in certain contexts, and
Williams—indeed, most punitive damages cases involving large
manufacturers—involves exactly that context. If the defen-
dant’s knowledge or tortious marketing of a dangerous product
to a large group is in question, then the magnitude of the risk
generated by that marketing campaign is relevant to the repre-
hensibility of the marketing campaign. So long as the number
of people injured can be used to demonstrate the magnitude of
the risk generated, then the number of people injured can be
used to demonstrate the reprehensibility of the conduct.
Moreover, punishing the defendant for conduct that was partic-
ularly reprehensible because it generated such a high amount of
risk—and showing that by indicating how many people were
injured—appears only marginally different than punishing
them for injuring the others. After all, one might think, what

we are really punishing
when we punish for injur-
ing people is the conduct
that injured the people, not
the fact of their having been
injured. If the conduct that
injured or killed the plain-
tiff was the conduct that
injured all of these others,
and that conduct was more
reprehensible because of its
demonstrated potentiality
to injure others, then its
having injured others is
going to come into the rep-
rehensibility analysis.

Although lower courts
will soon be forced to deal
with the problems inherent
in Williams’s lack of clarity, they have not thus far faced huge
challenges. That is due largely to a peculiar and perhaps inten-
tional feature of the Court’s decision in Williams: while it
crafted a potentially broad due-process right of defendants to
be judged by properly instructed juries, the Court included
language that could be interpreted as suggesting there would
be no violation of such a right unless the defendant had proffered
an appropriately protective jury instruction which the lower court
wrongly rejected.®® 1If this is so, then for any appeal based on
litigation before Williams there is unlikely to be any viable due-
process claim unless the defendant at the time of trial antici-
pated the Court’s ruling in Williams and proposed jury instruc-
tions suited to this anticipated decision. Unsurprisingly, this
rarely occurred. Hence, a number of cases appealed since
Williams have been affirmed on the ground that no proper jury
instruction was requested by the defendant.”

The protection of plaintiffs stemming from pre-Williams
requests for jury instructions will only last so long, of course.
Indeed, today’s defense lawyers are bound to be offering a wide
variety of Williams-crafted jury instructions and motions more
generally, some dictated by incontrovertible readings of the
opinion, some by more aggressive and pro-defendant readings.
At a minimum, courts are to instruct a jury, at least when
requested, that when nonparty harm is used for reprehensibil-
ity, the jury must be cautioned not to punish the defendant for
causing nonparty harm. Part IV, which follows, sketches an
explanation of what this could mean and why it is justifiable.

At a minimum,
courts are to instruct
a jury, at least
when requested,
that when nonparty
harm is used for
reprehensibility, the
jury must be
cautioned not to
punish the
defendant for
causing nonparty
harm.

66. See, e.g, Keith N. Hylton, Reflections on Remedies and Philip Morris
v. Williams, 27 Rev. LITIG. 9, 30 (2007). But see Mark A. Geistfeld,
Punitive Damages, Retribution, and Due Process, 81 S. CAL. L. REv.
263 (2008) (offering an entirely different way of justifying the
Courts effort to split these issues).

67. Williams, 549 U.S. 346, 357 (citing Witte v. United States, 515
U.S. 389 (1995)).

68. Id. at 355.

69. Id. at 357 (“where the risk of that misunderstanding is a signifi-
cant one—because, for instance, of the sort of evidence that was

introduced at trial or the kinds of argument the plaintiff made to
the jury—a court, upon request, must protect against that risk.”).
The words “upon request” may create the impression that there is
a requirement of a request of some sort of precaution. However,
in just the prior sentence the Court had indicated a broader-
sounding duty: “state courts cannot authorize procedures that
create an unreasonable and unnecessary risk” that juries will pun-
ish defendants for injuring nonparties under “the rubric of repre-
hensibility.”
70. See Part VLB, infra.
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IV. A THEORETICAL
FRAMEWORK FOR
THE NONPARTY
HARM RULE

A. COMPOUND
THEORIES OF
PUNITIVE DAMAGES

In order to understand
the constitutional scrutiny
of punitive damages, one
needs to begin with an
insight that is cogent and
plausible from an intuitive
point of view and yet
patently false from the point
of view of constitutional doctrine:

Simple public-sanction/private-damages dichotomy:
Since punitive damages involve the state’s imposition of
a punitive sanction upon a defendant for an especially
wrongful act, punitive damages are properly subjected to
whatever heightened level of constitutional scrutiny is
applicable to state punishments and punitive sanctions
for wrongful conduct.

We must begin with
the reality that
punitive-damages
awards in virtually
every state today
can, and often do,
involve a
compound of
different legal
principles . . ..

There is substantial legal plausibility to the idea that punitive
damages are enough like punishments that the constitutional
safeguards provided to criminal defendants should be applied
to defendants facing claims for punitive damages by private
plaintiffs. Indeed, in the years preceding the Court’s early deci-
sions on punitive damages, a small but significant cluster of
analytically impressive articles made essentially that point.7!
But every judge and lawyer should also see that the Supreme
Court has never adopted this view, and has, in fact, adopted a
civil framework for understanding punitive damages that does
not demand criminal procedural safeguards. Moreover, the
Supreme Court (like the overwhelming majority of state courts)
seems to have looked the quasi-criminal aspects of punitive

damages straight in the eye and decided that while they might
be something of a civil/criminal hybrid, they shall be regarded
as civil damages for constitutional purposes.”? And so it is nat-
ural to reject the public-sanction/private-damages dichotomy as
the foundation for analyzing the constitutional status of puni-
tive damages, putting to an end the hope that such a simple
observation will really clarify matters.

In recent years, I—and a handful of other scholars of torts,
legal history, and constitutional law, including Judge Guido
Calabresi and Professors Colby, Goldberg, Markel, and Sebok—
have decided to give the public-sanction/private-damages
dichotomy a second look.”3 1 believe the results have been
fruitful, and lead, somewhat surprisingly, back to this simple
idea as the way to understand the constitutional status of puni-
tive damages. But the idea cannot remain quite so straightfor-
ward if it is to withstand serious evaluation, and indeed there is
a variety of different academic accounts of punitive damages,
each with its own complications. However, the gist of the
analysis can be stated quite simply.

We must begin with the reality that punitive-damages
awards in virtually every state today can, and often do, involve
a compound of different legal principles: they frequently
embody both a state-imposed sanction and a private-damages
award intended as part of the remedy to which the injured
plaintiff is entitled.”

Second, the idea that a punitive-damages award offers a
means of deterring corporate actors from engaging in public
wrongs is largely a development of the twentieth century,
and—while it may have been well-motivated—can neverthe-
less be understood as a graft of something foreign onto the tra-
ditional common-law conception of punitive damages, not
within the core notion of punitive damages before that time.?>
By contrast, the notion of permitting a private plaintiff to be
vindicated by allowing her to exact damages beyond what is
needed to make herself whole when she was wronged in a par-
ticularly willful or wanton manner lies at the common-law
core of punitive damages.’6 While both of these ideas are

71. See, e.g., Gerald W. Boston, Punitive Damages and the Eighth
Amendment: Application of the Excessive Fines Clause, 5 T.M.
COOLEY L. REV. 667 (1988); John Calvin Jeffries, Jr., A Comment on
the Constitutionality of Punitive Damages, 72 VA. L. Rev. 139
(1986); Calvin A. Massey, The Excessive Fines Clause and Punitive
Damages: Some Lessons from History, 40 VAND. L. REv. 1233
(1987); Malcolm A. Wheeler, The Constitutional Case for
Reforming Punitive Damages Procedures, 69 Va. L. Rev. 269 (1983).

72.In Haslip, Justice Blackmun wrote for himself, Chief Justice
Rehnquist, and Justices White, Marshall, and Stevens: “It is true,
of course, that under Alabama law, as under the law of most States,
punitive damages are imposed for purposes of retribution and
deterrence. [ | They have been described as quasi-criminal. [ |
But this itself does not provide the answer.” Haslip, 499 U.S. 1, at
19 (citations omitted).

73. Zipursky, supra note 11. Sebok’s work and my conversations with
him over the years regarding punitive damages have had an espe-
cially significant impact on my views on this subject. See
Anthony J. Sebok, Punitive Damages: From Myth to Theory, 92
Iowa L. Rev. 957 (2007). See also Guido Calabresi, The
Complexity of Torts—The Case of Punitive Damages, in EXPLORING
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MINN. L. REv. 583 (2003); John C. P. Goldberg, Tiwo Conceptions of
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Justice, 91 Geo. L. J. 695 (2003); Benjamin C. Zipursky, The
Philosophy of Private Law, in THE OXFORD HANDBOOK OF
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Scott Shapiro eds., 2002).

74. Zipursky, supra note 11, at 129-34 (describing “double aspect” of
punitive damages). Accord Dan B. Dobbs , THE Law OF ToRTs 1063
(2000) (“Punitive damages raise unique problems. Sometimes
they resemble criminal fines, sometimes civil damages.”).

75. Goldberg, supra note 73.

76.1d. Zipursky, supra note 11, at 151-55. Sebok, supra note 73, at
983-1008.



about being punitive and deterring powerful actors by communi-
cating that they will be held accountable, the more traditional
one is really intended predominantly to supplement the private
redress to which a victim is normally entitled, while the more
modern notion is intended to supplement state enforcement
efforts by adding sanctions through tort law. 1 will refer to the
former, more traditional model, as “the private-redress model”
and the latter, more modern one, as “the public-sanction
model.”

The third point is that the private-redress model is on a dif-
ferent constitutional footing than the public-sanction model
both as a historical matter and as a political theoretic matter.
Professor Colby’s version of this point was sufficiently power-
fully made to attract the attention of the Fifth District Court of
Appeals in California.”? Historically, the “grandfathering” of
punitive damages under the Due Process Clause makes some
sense if the phrase “punitive damages” today refers to the same
principles and forms of law that existed when the clause was
ratified; it makes little sense if it is entirely different legal crea-
ture hiding behind the same words.”® And as a political theo-
retic matter—as I have argued at length elsewhere—the state’s
involvement when it is exacting damages from an individual in
order to empower the victim of a wrong is quite different than
when it is doing so as a matter of sanctioning actors for violat-
ing state-created legal rules of conduct. It is justifiable that our
requirements of due process are different, and more modest,
when the state is playing its role in facilitating a plaintiff’s
efforts to achieve private redress than when it is imposing
sanctions albeit through the efforts of private parties.”

The most striking difference in constitutional safeguards
has to do with notice of which conduct will warrant state sanc-
tion and which sanction, or range of sanctions, the defendant
will be subjected to. Criminal law has exacting versions of
such standards;8 the common law of torts is evolutionary,
incremental, and depends on individual damages awards, and
our constitutional system has always deemed that adequate.8!
Regulations lie in-between; substantial notice of the nature of
conduct prohibited and the magnitude of the sanctions is
required.82 State law that fails this test is void for vagueness.
Thus, where the state is doing public-sanction imposition
without adequate delineation of prohibited conduct or range of
permissible sanctions (thereby granting the jury too much dis-
cretion to impose a monetary penalty), there is a procedural
due-process problem.s3

B. THE NONPARTY-HARM
RULE AS A PUBLIC
SANCTION
DETECTION TEST
In every jurisdiction that

has what I am calling “com-
pound” punitive-damages law,
different verdicts may embody
quite different proportions (so
to speak) of the two models,
and some do so quite clearly
while others remain quite
ambiguous. Even where a jurisdiction openly embraces a pub-
lic-sanction justification for its punitive-damages law, it may
well be that jurors in a particular case are conceiving the puni-
tive damages on a private-redress model. Conversely, in juris-
dictions in which courts have not gone out of their way to
direct jurors to a public-sanction model, plaintiffs’ lawyers and
the narrative of the litigation may have done effectively the
same thing, and in such cases, the state’s enforcement of a
judgment on a jury verdict must be understood as involving
the public-sanction model. BMW v. Gore was such a case, as |
have argued elsewhere.84 Other cases are quite ambiguous. In
these, it is clear enough that the jury wished the defendant to
be deterred as well as wishing the plaintiff to be afforded
greater redress. But it is not clear whether the legal system is
essentially imagining giving the plaintiff a higher verdict in
order that she or he be empowered to exact damages because
of the wrong to her or him or whether the jury is understand-
ing the state to be, in effect, kicking in its own public-sanction
system, regardless of whether the victim is entitled to that
redress.

The constitutional status of the award turns on this. If the
state is simply empowering a private plaintiff to exact greater
damages in order to recognize a heightened level of redress,
there is no ground for altering the constitutional scrutiny to
which defendant is entitled from that which state tort law ordi-
narily provides. However, if the plaintiff’s lawsuit is in part a
vehicle for the state to impose its own public sanctions, then
greater constitutional safeguards are in order. That is the con-
stitutional defect.

The framework just elaborated raises a critical question in a
wide swath of cases: Is the verdict part state-imposed public
sanction or not? If it is, and the state supplied only its usual
process for tort plaintiffs, then the process was constitutionally
inadequate. If not—if the entire verdict could plausibly be

There are four
different kinds of
frameworks that a
court asked to do
constitutional
review of punitive
damages might
adopt.

77. See Romo v. Ford Motor Co., 6 Cal. Rptr. 3d 793 (Ct. App. 2003)
(applying Colby’s theory). The California Supreme Court
expressly rejected Colby’s theory in reversing a case similar to
Romo. See note 98, infra, for further discussion.

78. Zipursky, supra note 11, at 143; Colby, supra note 73, at 650.

79. Zipursky, supra note 11, at 164-68.

80. See, e.g., Kolender v. Lawson, 462 U.S. 352 (1983); Village of
Hoffman Estates v. Flipside, 455 U.S. 489 (1982).

81. Haslip, 499 U.S. 1, 17-18 (1991) (Blackmun, J.).

82. Hoffman Estates, 455 U.S. at 498-500. See, e.g., Diversified
Numismatics, Inc. v. City of Orlando, Florida, 615 E Supp. 141

(M.D. Fla. 1985).

83. Giaccio v. Pennsylvania, 382 U.S. 399 (1966); BMW, 517 U.S. at
587 (Breyer, J., concurring); Haslip, 499 U.S. at 42-48 (O’Connor,
J., dissenting). Justice O’Connor referred to this as a “void-for-
vagueness” problem; the phrase may seem superficially awkward
because, in most states, there is no statute governing punitive
damages imposition (and, a fortiori, no statute whose wording is
too vague). But so much the worse, of course, for the alleged
ground of the public sanction—there is not even a statute.

84. Zipursky, A Theory of Punitive Damages, at 161-64.
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In ShOI“I‘, a understood as simply private
#gubli R redress—then there is no need,
pu Ic-sanction . ; constitutional matter, for

better defined constraints on
conduct definition or sanction
levels. The answer to the ques-
tion therefore  determines
whether there is a procedural due-process problem.

There are four different kinds of frameworks that a court
asked to do constitutional review of punitive damages might
adopt. The simplest would be to assume, in a spirit of defer-
ence to state courts and anxiety about drawing the distinction,
that all punitive damages should be understood to be more or
less exclusively a version of what was contemplated in the com-
mon law of the nineteenth century: as a part of individual pri-
vate redress (albeit sometimes aimed at deterrence or making
an example of a defendant). In this case, there would be no
basis for constitutional review, at least on the analysis offered.
The dissenters in BMW appear to have favored this view.

The polar opposite approach would be to assume that no
punitive-damages awards in today’s legal system are exclu-
sively of the private-redress type. On that view, all are to that
degree in need of greater process than they receive. Justice
O’Connor’s Haslip dissent can be interpreted as taking this
view. Had it been adopted by the majority in Haslip, it would
have entailed an immediate crisis of constitutionality for puni-
tive damages in every jurisdiction.

If neither of these extremes is selected, then what is needed
is an intermediate position that would require the Court to
articulate a criterion or criteria for determining whether a
given award should be understood as, at least in part, a public
sanction. In short, a “public-sanction detection test” is
needed. Here again one is faced with a choice: should the cri-
teria be facial or contextual or a combination of the two? By
“facial” (in this context) I mean that a court could take stock

detection test”
is needed.

of concrete changes that have been made in various jurisdic-
tions in the structure of their punitive-damages law as possible
grounds for an across-the-board recategorization of the awards
in that state. Thus, for example, a state’s decision to funnel
punitive-damages awards to the state revenue would be a
strong basis for inferring that all of the awards in that state are
conceived of as, at least in part, public sanctions; in this sce-
nario, all should be subject to void-for-vagueness scrutiny.8>

A contextual public-sanction detection test, by contrast,
would aim to evaluate the evidence presented to the jury, the
narrative presented to the jury, the instruction of the jury by
the Court, and the verdict the jury arrived at. This evaluation
would help ascertain whether the jury’s damages award is plau-
sibly understood as simply a judgment by the jury of what the
plaintiff was entitled to exact from the defendant as a matter of
private redress for the wrong done to him or whether it must
be understood, at least in part, as the delivery of a public sanc-
tion. If the result is the latter, then the award violates due
process because the tort process fails, on void-for-vagueness
grounds, to comply with what the Constitution requires of
public sanctions.

The nonparty-harm rule of Williams may be seen as a con-
textual public-sanction detection test. Where the jury is asked
to punish the defendant for harm to nonparties, the punitive
damages are plainly aimed as something beyond redress for the
injury done to the private plaintiff. They are specifically about
the injury done to others, not the injury done to the plaintiff.
Thus, we must infer that the award is intended in part as a pub-
lic sanction. But if this is so, then the tort process is not
enough, and there is a procedural due-process violation.8¢

The Court in Williams was interestingly misled by the pro-
cedural soundness of the nonparty-harm rule to think that the
procedural defect was the very same attribute that made the
punitive-damages award detectable as a public sanction: the
additional, nonjoined persons whom the plaintiff is alleging

85. Cf. Paul Rietema, Reconceptualizing Split-Recovery Statutes After
Philip Morris v. Williams, 127 S.Ct. 1057 (2007), 31 Harv. J.L. &
Pus. Pory 1159 (2008) (noting ways of re-interpreting split-recov-
ery statutes so as to avoid inference of unconstitutionality but
indicating strong argument for wunconstitutionality after
Williams).

86. Because the foregoing analysis obviously seizes upon a void-for-
vagueness procedural due-process critique of punitive damages, it
may seem to be inconsistent with current Supreme Court doc-
trine. After all, the Court’s opinion in Haslip expressly rejected a
void-for-vagueness challenge. Only Justice O’Connor was willing
to embrace the void-for-vagueness critique.

Reading too much significance into the 8-1 ruling in Haslip is a
mistake of black-and-white thinking. The framework I have laid
out contemplates that not all punitive damages awards fall into
the same constitutional category. That is, of course, just the point.
While there are some punitive damages awards that are fairly
viewed as purely a matter of private redress, there are others that
are not fairly so viewed and those must be viewed as, at least in
part, public sanction. The Haslip Court did not reject this view; it
did not even address this question. There is no reason to attribute
to those Justices an opinion on whether punitive damages can be
viewed as coming in different types and whether, if so, some of the
types should be subject to a different level of scrutiny than that
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which eight Justices deemed appropriate in Haslip.

The proposal here is that five Justices in the Williams majority
can be understood as implicitly setting forth conditions on when
they will be willing to indulge the Haslip majority presumption
that punitive damages are operating as private redress, and when
they will no longer be willing to indulge that presumption, and will,
instead, treat punitive damages as public sanctions. Notably, two of
the Justices who joined the Court’s opinion in BMW—Souter and
(again) O’Connor—embraced the discretion-curbing conception
of due process as applicable to punitive damages awards in Justice
Breyer’s concurrence. Moreover, Justice Kennedy’s majority opin-
ion in State Farm displays perhaps the Courts most vigorous
expression to date of concern over the unchanneled discretion
applied by the Utah jury to the punitive-damages award in that
case and therefore seemed to regard punitive-damages awards as
properly susceptible to vagueness-based procedural due-process
challenges. Although Justice O’Connor is no longer on the Court,
the other three—Justice Breyer, Justice Souter, and Justice
Kennedy—were the very three members of the Rehnquist Court
whom Chief Justice Roberts and Justice Alito were willing to join.
Of the eight Justices voting against the petitioner in Haslip, only
three remain: Justice Kennedy (who has become an impassioned
critic of punitive damages), Justice Stevens, and Justice Scalia.
The latter two are, of course, part of the dissent in Williams.



were harmed by the defendant and in light of whom extra
damages ought to be imposed. That was a mistake. The non-
joinder of nonparties simply makes it clear that the state is
imposing damages on defendant for injuring someone but not
as a matter of permitting the victim/plaintiff to redress the wrong
to her; it follows that the state is permitting the imposition of
damages as a state-imposed sanction, not as private redress.
But once we know that, we know there are more fundamental
procedural due-process violations, viz,. those sounding in
void-for-vagueness doctrine.

C. THE REPREHENSIBILITY CRITIQUE REVISITED

Let us now turn to the “reprehensibility” critiques, both the-
oretical and practical. The theoretical critique said that it was
incoherent to forbid inflation of punitive damages on a one-step
route in which the defendant is punished for injuring nonpar-
ties, while simultaneously permitting punitive-damages infla-
tion on a two-step reprehensibility route. On the two-step route,
the jury is permitted to inflate punitive damages in light of the
added reprehensibility of defendant’s conduct, and it is permit-
ted to find the defendant’s conduct more reprehensible because
the defendant injured nonparties. Either way, injuring nonpar-
ties leads to greater punitive damages, the argument goes.

The critique is easily met on the public-sanction-detection-
test theory. Reprehensibility is relevant to punitive damages
both within the private-redress model and within the public-
sanction theory, but a threshold question must be answered
either way: which of the defendant’s allegedly reprehensible
acts is the jury to be evaluating? Trivially, the answer is this:
whichever act is the basis of defendant’s liability is the act
whose reprehensibility is to be evaluated for punitive damages.
The reprehensibility evaluation on the public-sanction model
targets whatever acts the defendant is being sanctioned for.
The sanction can be imposed for injury to nonparties, or even
for conduct that is considered only on the basis of its potential
(but unrealized) impact, not its actual impact. For example,
inchoate crimes including attempts and conspiracy can be
penalized, so can the act of risking injury to a wide range of
people. By contrast, on the private-redress model, the focus is
much narrower: the act whose reprehensibility is to be evalu-
ated is the wronging of the plaintiff. It is the latter that should
guide the reprehensibility analysis given the logic ascribed to
the majority in Williams.

Contrary to what Justice Stevens asserted, then, harm to
nonparties is not directly relevant to the reprehensibility analy-
sis. Although harm to nonparties might be directly relevant on
the public-sanction model, it is not directly relevant on the pri-
vate-redress model, and the latter is what should count. Ifitis
relevant at all on the private-redress model, it is indirectly
relevant. Greater injury to nonparties can display greater risk-
iness, which in turn could entail greater reprehensibility. But
we need to be more careful here because the act of risking is
not the basis of liability; the act of tortiously injuring is the basis
of liability. Does the reprehensibility of the tortious injuring of
the plaintiff change depending on how risky the conduct was
and how many others were injured? Perhaps. If, for example,
a defendant sold a product knowing full well that the same
product had killed hundreds of people in the past, that action
is more reprehensible than selling a product that occasionally

has caused some health prob-
lems. Prior injury to nonpar-
ties, if the defendant knew of
it or remained willfully blind
to such injuries, is evidence
that the defendant recklessly
injured the plaintiff, rather
than negligently doing so, for
example. Indeed, actual or
constructive knowledge of
prior injury to nonparties is
grounds for ratcheting up the
reprehensibility of the manner in which the defendant injured
the plaintiff.

On the other hand, concurrent or subsequent injury to non-
parties will typically not be relevant to the reprehensibility of
the defendants conduct under the private-redress model.
Ordinarily, it will not tend to show any greater degree of reck-
lessness or indifference in the risks that the defendant was tak-
ing toward the plaintiff when the defendant tortiously injured
him. For the same reason, past injuries of which the defendant
neither was aware nor should have been aware will not ordi-
narily be relevant to the reprehensibility of the defendant’s
wronging of the plaintiff. The reprehensibility of the defen-
dants injuring of the plaintiff does not lie in the riskiness of
the conduct per se but in the riskiness willfully or recklessly
undertaken.

For related reasons, there are some cases in which the rep-
rehensibility concept within the private-redress model will not
justify admitting evidence of prior nonparty harm and will not
justify attention within a jury instruction. If the defendant has
already admitted knowledge of the degree of riskiness of the
conduct in question or if the evidence of prior nonparty harm
does not in any way add to the extent of evidence on that issue,
then the defendant may well have a sound argument for
excluding such evidence. It is not simply its duplication that
might warrant exclusion, but also the risk that it will be con-
sidered for the wrong reasons altogether; that defendant will be
punished for injuring nonparties. If that is occurring, then
punitive damages are functioning as a public sanction, and less
deferential standards of process are applicable; the law is void
for vagueness.

Evidence of nonparty harm will often be probative of sev-
eral issues in a tort action, and when that is true, it should nor-
mally not be excluded. In some of these scenarios, it might be
appropriate to caution the jury not to punish for harm to non-
parties, but it would be unnecessary or even confusing in oth-
ers. Imagine, for example, that a certain plaintiff is suing a
defendant pharmaceutical manufacturer alleging the product
caused him to develop heart disease. In most jurisdictions, the
standard for design defect requires the jury to perform a
risk/utility test regarding the products design (as compared to
alternative designs). In this context, it might well be permis-
sible for the plaintiff to introduce evidence that the design fea-
ture that causes heart problems has also caused birth defects
when a woman taking the product becomes pregnant. The
harm to infants who are in no way related to the litigation is
therefore relevant to liability. Whether the jury is likely to con-
sider such evidence in imposing punitive damages without a

Evidence of non-
party harm will
often be probative
of several issues in
a tort action, and
when that is true,
it should normally
not be excluded.
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caution is questionable, given that the harmful effect he suf-
fered is quite different. Similarly, evidence of others suffering
heart disease from a drug with the same chemical makeup
might well be relevant to general causation (i.e., this com-
pound can cause this disease), even if the drug were made by
a different manufacturer. Again, nonparty harm is probative,
but there is little chance the defendant would be punished for
harm caused by another manufacturer if that harm were only
introduced for showing general causation. A cautionary
instruction might be unnecessarily confusing or counterpro-
ductive as it may suggest a line of inference that would not
have crossed the jury’s mind in the first place.

By contrast, suppose that there is evidence that this manu-
facturer’s drug caused prior injuries to nonparties, introduced
to show general causation, design defect, and awareness of the
risks of the drug. Here, the jury might well be drawn to pun-
ishing for the injury to nonparties, and more generally to pun-
ishing for the risky course of conduct. It should be cautioned
that it is relevant to punitive damages only to the extent that it
bears on the reprehensibility of the defendant’s injuring the
plaintiff through this course of conduct.

On rare occasions, there may be cases in which harm to non-
parties—even concurrent or subsequent harm to nonparties—
would be relevant in a quite different way to the reprehensibil-
ity of the defendant’s conduct; in the cases I am envisioning,
harm to nonparties might be probative of what it is the defen-
dant actually did. Thus, for example, suppose the defendant
surreptitiously put some alcohol in a punch that he believed the
unsuspecting plaintiff would drink at a social event, and plain-
tiff was hospitalized after drinking the punch. Imagine that the
defendant and the plaintiff dispute how great a risk the defen-
dant was taking for the plaintiff (and therefore how reprehensi-
ble his injuring of her was). Under these circumstances, a
relatively high number of other involuntarily intoxicated event
attendees who drank the punch would be indirectly relevant to
the reprehensibility of defendant’s conduct toward the plaintiff,
because it would shed light on how much alcohol defendant
had put in the punch, and, in turn, how great a risk to the plain-
tiff the defendant had deliberately taken.

V. MODEL JURY INSTRUCTIONS AFTER WILLIAMS

The Model Jury Instructions published in several states and
circuits have made an effort to incorporate the lessons of
Williams. Below is a sampling from Ohio, California, and the
United States Court of Appeals for the Eighth Circuit.

Ohio’s Model Jury Instructions—as updated in August of
2008—include the following:

6. DAMAGES TO NON-PARTIES (ADDITIONAL).
Evidence was introduced that (insert name of defendant)’s
conduct has resulted in harm to persons other than
(insert name of plaintiff). This evidence may only be con-
sidered for the purpose of helping you decide whether
(insert name of defendant) showed a conscious disregard
for the rights and safety of other persons that had a great
probability of causing substantial harm. However, you

are not to punish (insert
name of defendant) for the
direct harm his/her/its
alleged misconduct
caused to other persons.87

The Model Jury
Instructions
published in

several states and
circuits have made
an effort to
incorporate the
lessons of
Williams.

California’s are quite dif-
ferent:

In arriving at any
award of punitive dam-
ages, consider the follow-
ing factors:

(1) The reprehensibility of the conduct of the defendant;
(2) The amount of punitive damages which will have a
deterrent effect on the defendant in the light of defen-
dant’s financial condition;

(3) That the punitive damages must bear a reasonable
relation to the injury, harm, or damage [actually] suf-
fered by the plaintiff.

[The phrase “injury, harm, or damage” includes not only
that actually caused by the defendant’s conduct but also poten-
tial injury, harm, or damage caused by the defendant’s wrong-
ful conduct.]

[If you find that defendant had a practice of engaging
in, and profiting from wrongful conduct [occurring in
California] similar to that which injured the plaintiff,
that evidence may be considered in deciding the issues
of reprehensibility, whether punitive damages should be
assessed, and if so, the amount of punitive damages to be
awarded. Do not include in your award of damages any
sum that represents damages for injuries to any person
other than the plaintiff[s].]88

The Eighth Circuit’s Instructions read in part:

If you decide to award punitive damages, you should
consider the following in deciding the amount of puni-
tive damages to award:

1. how [reprehensible] [bad] [offensive] the defendant’s
conduct was. In this regard, you may consider
whether the harm suffered by the plaintiff was physi-
cal or economic or both; whether there was violence,
deceit, intentional malice, reckless disregard for
human health or safety; whether others were harmed
by the same conduct of the defendant that harmed
the plaintiff; and whether there was any repetition of
the wrongful conduct and past conduct of the sort
that harmed the plaintiff;

2. how much harm actually resulted to the plaintiff,
[but not to others,] from the defendants wrongful
conduct [and not from the defendant’s general con-
duct] ;8

87. 1 Ohio Jury Instructions 23.71 (2006) (2008 update).
88. Cal. Jury Instr.—Civ. 14.71 (Spring 2008).

89. Model Civ. Jury Instr. 8th Cir. 4.50C (2005) (2008 update).
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One thing that can be said
,Of the t.hree in favor of all of these model
instructions instructions is that they are

offered here, less confusing than that

Ohio’s is clearl which Philip Morris prof-

h I hy fered in Williams, which read
the c O?ES" to the part: “The size of any pun-
theoretical model

ishment should bear a rea-
proposed in this sonable relationship to the
article.

harm caused to Jesse
Williams by the defendant’s
punishable misconduct.
Although you may consider the extent of harm suffered by
others in determining what that reasonable relationship is,
you are not to punish the defendant for the impact of its
alleged misconduct on other persons, who may bring law-
suits of their own in which other juries can resolve their
claims and award punitive damages for those harms, as such
other juries see fit.”

While Justice Stevens was probably right to point out the
great (and perhaps elusive) nuance of the distinction between
punishing for harming others (which is impermissible, accord-
ing to the majority) and finding greater reprehensibility
because of harm to others (which is permissible), that distinc-
tion was not really the principal problem of Philip Morris’s
instruction. The problem was that these issues were further
entangled by the concept of a “reasonable relationship”
between the punishment of Philip Morris and the harm to
Jesse Williams. Presumably, Philip Morris was conceding that
the damages could be greater where there was greater repre-
hensibility but was trying to insist that the relationship to
actual harm (ratio) must remain reasonable. However, that
message is itself quite complicated. Merging that idea with the
subtle distinction noted by Justice Stevens was simply too con-
fusing. All three of the model instructions quoted above avoid
that pitfall. California’s even manages to do so while retaining
the concept of a “reasonable relationship,” prudently set forth
in a different portion of the instruction.

None of the instructions set out above is patently in conflict
with the Supreme Court’s decision in Williams; indeed, all
three are plainly designed to conform to Williams, and all three
do conform to what might be called “the letter of Williams.”
Whether they conform to the spirit of Williams is a question
that cannot really be answered without the imposition of a the-

oretical framework upon the quite sparse majority opinion.
From the perspective of the framework put forth in this article,
all three are vulnerable to criticism.

The Eighth Circuit describes a very broad domain of conduct
that may be considered with regard to the reprehensibility of
the defendant’s conduct. There is no limitation on where the
conduct took place. Past and subsequent conduct is included.
It is permissible to include harm to others in considering rep-
rehensibility, but there is no effort by the Eighth Circuit to spec-
ify the reasons that this is relevant to reprehensibility.

California’s instruction is both better and worse on this
question. It is (arguably) better because only conduct in
California is to be considered and because harm to others is
not specifically mentioned as relevant (which reduces confu-
sion). It is worse, however, because the jury is told that they
are entitled to consider the question of whether there is a pat-
tern of conduct by defendant. This suggests two quite con-
cerning points: first, that the wrongs-to-others point is not
being used to ascertain the level of risk generated by the act
that injured plaintiff—Justice Breyer’s explanation of why it is
relevant to reprehensibility; second, that the wrongs-to-others
point is being used to invite the jury to punish the defendant
for a RICO-like “pattern of conduct” rather than for the par-
ticular act or acts that injured the plaintiff. In short, it actually
looks more like an instruction directing the jury to punish in
the spirit of a “public sanction.”9

Of the three instructions offered here, Ohio’s is clearly the
closest to the theoretical model proposed in this article. It also
appears to be the shortest, the clearest, and the most likely to
be digestible and helpful to juries: Evidence of harm to others
cannot be the basis of extra punishment but can only be con-
sidered to help the jury decide whether the defendant “showed
a conscious disregard for the rights and safety of other persons
that had a great probability of causing substantial harm.”9! But
it, too, is not beyond reproach. It does not mention risk itself
but only conscious disregard of risk; while the theoretical
model introduced here suggests this is a more defensible view,
the view is farther, not closer, to what the Court’s opinion actu-
ally says. Relatedly, defense lawyers might argue from this
instruction that jurors should not be permitted to consider
injuries incurred by nonparties of which the defendant was not
aware (or could not have been aware) prior to the conduct that
injured the plaintiff; whether Ohio intended such a restrictive
approach (which this article would likely favor, but the Court
has not indicated) is unclear. Moreover, the instruction does

90. It is also of concern that the California instruction tells the jury
that:
(3) That the punitive damages must bear a reasonable
relation to the injury, harm, or damage [actually] suffered

by the plaintiff.

[The phrase “injury, harm, or damage” includes not only that
actually caused by the defendant’s conduct but also potential
injury, harm, or damage caused by the defendant’s wrongful con-
duct.]

It is true that punitive damages must bear a reasonable relation
to the injury harm, or damage suffered by the plaintiff, and it is
true that the jury can consider the potential injury, harm, or dam-
age caused by the defendant. But the conjunction of these two is,
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at a minimum, highly misleading, and is almost certainly incor-
rect. It seems self-evident that part of the reason for instructing
the jury on “reasonable relationship” is that under both BMW and
virtually every jurisdiction’s common law of excessiveness on
punitive damages, the ratio of punitive damages to compensatory
damages is a consideration in assessing the permissibility of the
award; “reasonable relationship” is a rough version of what courts
think about when they assess the ratio. If that is so, however, then
potential harm should stay out of the picture for it is clearly not
what the higher courts—especially the Supreme Court—are
including in the ratio assessment.
91. 1 Ohio Jury Instructions 23.71 (2006) (2008 update).



not indicate whether harm to others should be considered
where the plaintiff’s theory is that the defendant’s conduct was
intended to cause injury to the plaintiff; in such instances,
punitives would be available but evidence of conscious disre-
gard would seem irrelevant.

VI. POST-WILLIAMS CASE LAW: A CRITICAL
DISCUSSION

While hundreds of courts have cited to Williams, far fewer
courts have actually applied it, and fewer still have applied it
with any care. This section reviews a (concededly unsystem-
atic) selection of published decisions that apply Williams, sub-
dividing the cases into the four topics that appear to be most
worthy of attention: (1) whether the failure to provide a cau-
tionary instruction of the sort favored by the Williams Court
has generated a reversal, remand, or remittitur; (2) whether
waiver and forfeiture arguments based on failure to proffer an
adequate instruction will defeat a Williams-based appeal; (3)
how courts treat the relationship between nonparty harm and
reprehensibility; and (4) whether the Supreme Court’s analysis
of due process and punitive damages is perceived by lower
courts as a relatively minor or a relatively major development
for state punitive-damages law.

A. STRAIGHTFORWARD REVERSAL AND REMAND

Bullock v. Philip Morris USA, Inc.9? represents the post-
Supreme Court victory that Philip Morris thought it should
obtain in Oregon. As in the trial court in Williams, counsel for
Philip Morris drafted a proposed jury instruction that cau-
tioned the jury that it may not punish for harm to nonparties
but may punish for reprehensibility. As in Williams, the trial
judge refused the instruction, and the jury came in with a very
large verdict. Philip Morris took the Supreme Court’s Williams
opinion and used it to demand of the appellate court that the
jury verdict be vacated in light of an improper refusal to give
the proffered jury instruction, which seemed to track the prin-
ciples laid out by the Court. Unlike the Supreme Court of
Oregon, however, the California Court of Appeals accepted
Philip Morris’s argument and vacated the jury verdict on the
ground that Philip Morris’s proposed cautionary instruction
ought to have been given. The case was remanded for a new
trial on punitive damages.

Ford Motor Company similarly obtained a reversal and
remand from a panel of the Ninth Circuit in White v. Ford
Motor Company.?3 In 1994, the plaintiffs’ three-year-old son
was playing in his father’s Ford pickup truck, which was
parked facing downbhill in the family’s sloped driveway. He
accidentally knocked the gearshift from first gear into neutral,
and the parking brake did not hold. When the boy fell or
climbed out of the rolling truck, he fell underneath the truck,
which rolled over him and killed him. Based on evidence
obtained during discovery documenting a known propensity

for the parking break of this
model to slip, leading to the
truck rolls that caused dam-
age, the Whites persuaded a
jury that Ford should have
recalled the truck or warned
consumers of this danger,

It is hard to see
why rollover
injuries occurring
after [plaintiff’s
injury] should

rather than consciously refus- be deemed
ingAtE’ do either. - Lo relevant to Ford’s
t t - of_eofe
er a jury trial on liabi reprehen5|bllll'y

ity, compensatory and puni-
tive damages, a reversal and
remand (prior to Williams),
and a second jury trial on
punitive damages, the District
Court of Nevada generated a
compensatory-damages award of $2.3 million and a punitive-
damages award of $52 million. In the second trial, the plain-
tiffs’ counsel told the jury that Ford was aware of 54 people
who had been injured by rollaways before 1999. Ford
objected to the trial court’s jury instruction and “requested an
instruction that would prevent the jury from punishing it ‘in
this case not just for the harm to these plaintiffs, but for harm
to other plaintiffs, whether in state or out of state.””9* The dis-
trict court refused to give the proposed instruction. Because
of that refusal, the Ninth Circuit panel reversed and remanded
with a direction that “the district court must explain to the
jury that although evidence of harm to nonparties may bear
on Ford’s reprehensibility, any award of punitive damages can-
not be used to ‘punish [Ford] directly for harms to . .
parties.””95

Fourteen years after the loss of their son, the White’s are
still litigating this case against Ford; in that respect, the Ninth
Circuit’s decision to remand a second time might seem remark-
ably accommodating to Ford under the circumstances.
Nevertheless, the discussion in this article might also lead to
the conclusion that district court, and even the Ninth Circuit,
remained too accommodating to the plaintiffs in their treat-
ment of punitive damages even in this last round. It is hard to
see why rollover injuries occurring after 1994 should be
deemed relevant to Ford’s reprehensibility for the purposes of
punitive damages, but the district court permitted just this and
the Ninth Circuit did not comment upon any problem. Post-
Williams, defendants in Ford’s situation should object to such
inclusion. They have nothing to do with the reprehensibility
of Ford’s wronging of the White child because they occurred
after his accident.

for the purposes
of punitive
damages . . ..

. non-

B. WAIVED RIGHTS, FORFEITURE OF RIGHTS

There are other straightforward decisions to reverse and
remand in light of refused jury instructions since Williams, but
not many (at least among those in published reporters).%¢ The

92. 71 Cal. Rptr. 3d 775 (Ct. App. 2008), rev. denied (Apr. 30, 2008).
93.500 E3d 963 (9th Cir. 2007).
94. Id. at 972.

95.Id. at 973 (quoting Williams, 549 U.S. at 355).
96. See also Merrick v. Paul Revere Life Ins. Co., 500 E3d 1007 (9th
Cir. 2007), infra.
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obvious reason for this is
that cases that went to a jury
before Williams would rarely
have featured a defendant
who proposed such an
instruction at trial.97 It is no
surprise that Philip Morris
did so in Bullock, and only
slightly more surprising that
Ford did so; Philip Morris
and Ford have been on the
cutting edge of the develop-
ment of constitutional puni-
tive-damages law at the
appellate courts.?

Where the defendant did not propose nonparty-harm jury
instructions of the right sort, plaintiffs will argue that the right
to such an instruction was waived. Indeed, even where the
defendant did propose such instructions, plaintiffs are likely to
argue (as they did on remand in Williams), that the instruc-
tions proposed were not quite right and that the trial court’s
rejection of them does not warrant remand. That is exactly the
argument plaintiff Buell-Wilson made against Ford at the
California Court of Appeal last year, and the Court of Appeal
accepted the plaintiff’s argument. Thus, in Buell-Wilson v. Ford
Motor Co.,” the appellate court expressed its approval of the
trial judge’s rejection of Ford’s proposed Special Jury
Instruction No. 21:

In determining the appropriate amount of punitive
damages, if any, in this case, you may consider only the
harm to the plaintiffs. Any individuals other than the
plaintiffs who might claim to have been harmed by
Ford have the right to bring their own lawsuit seeking
damages for any alleged injuries they may have
incurred. Therefore, if you decide to award any puni-

The Ninth Circuit
had no trouble
concluding that

there was a real

risk in this case that
the jury punished
the defendants
for the harm
they caused to
nonparties.

tive damages, your award must be limited to redressing

the injuries incurred only by the plaintiffs in this law-

suit.100

The trial judge was right to reject this instruction, accord-
ing to the appellate court, because the instruction “did not
merely tell the jury it could not impose punishment for harm
suffered by third parties. Rather, it told the jury it could not
consider third party harm for any purpose, including in assess-
ing the reprehensibility of Ford’s conduct.”10! The instruction
ran afoul of Williams; indeed, its impermissibility was evident
from the Supreme Courts prior decision in State Farm.
Moreover, it contradicted the trial courts other instructions,
which indicated that the jury should consider how reprehensi-
ble the defendants conduct was. In what can be read as a
rather harsh comment on what it regarded as overreaching by
Ford at trial, the appellate court concluded: “Thus, by propos-
ing an instruction that was an incorrect and misleading state-
ment of law, Ford has forfeited the right to assert instructional
error before this court.”102  The California Supreme Court
recently dismissed the petition for review and remanded back
to the intermediate appellate court. 103

The defendant Paul Revere Life Insurance Company over-
came a similar forfeiture/waiver argument before the United
States Court of Appeals for the Ninth Circuit when it sought a
Williams-based remand in Merrick v. Paul Revere Life Ins. Co.
The case concerned a large insurance company’s alleged bad-
faith denial of a plaintiff’s disability insurance claim.104
Although the $10 million punitive-damages award on top of
plaintiff’s $1.65 million compensatory-damages award was not
strikingly large, it is nonetheless initially surprising that a
Williams vacate-and-remand order was hard to procure. The
plaintiff’s counsel in Merrick plainly made the whole case
revolve around Paul Revere’s alleged large-scale scheme to deal
unfairly and in bad faith with claimants and insureds.
Moreover, Paul Revere proposed a nonparty-harm jury instruc-

97.1In an unpublished opinion, the Tenth Circuit shows a striking
lack of concern for a defendant who wished the district court to
alter jury instructions based on Williams, which had been decided
after the briefing before the district court. The defendants delay
of a few weeks in writing a letter to the district court regarding the
recently decided Williams played a role in the Tenth Circuit’s rul-
ing; so, too, did its perception that the ruling in Williams was suf-
ficiently telegraphed by State Farm to put the defendant on notice
that it should request nonparty-harm instructions. Cook v.
Medical Savings Ins. Co., 287 Fed. App’x. 657, 2008 WL 2805472
(10th Cir. 2008).

98. Indeed, Ford rather dramatically lost an argument quite like
Williams in the California Supreme Court, in Johnson v. Ford
Motor Co., 113 P3d 82 (Cal. 2005). In Johnson, Ford was defend-
ing an argument made successfully at the Court of Appeal for the
5th District that a plaintiff may not justify a $10 million punitive-
damages award on a compensatory award of $17,811.60 by
depicting the scope and profitability of the defendant’s fraudulent
conduct. Johnson v. Ford Motor Co., 37 Cal. Rptr. 3d 283 (Ct.
App. 2005). That decision, in turn, applied the reasoning of the
same appellate court in Romo v. Ford Motor Co., 6 Cal. Rptr. 3d
793 (Ct. App. 2003). Romo expressly applied the theoretical
analysis of Thomas H. Colby’s article, Beyond the Multiple
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Punishment Problem: Punitive Damages as Punishment for
Individual, Private Wrongs, 87 MINN. L. REv. 583 (2003) [Colby,
supra note 73]. To summarize: the Court of Appeals for the 5th
District followed Colby on a nonparty-harm-type argument in
Romo; the 5th District applied its own rule in Johnson; the
California Supreme Court reversed the 5th District, indicating it
was not persuaded by Colby or by the idea that the U.S. Supreme
Court would adopt a nonparty harm-rule.

Similarly, as State Farm indicates, large insurance companies
have also played a significant role in pushing this issue at appel-
late courts; Merrick v. Paul Revere Life Ins. Co. is also an unsur-
prising case in which the defendant proposed a nonparty-harm
jury instruction.

99. 73 Cal. Rptr. 3d 277 (Ct. App. 2008).

100. Buell-Wilson, 73 Cal. Rptr. 3d at 324 (quoting Ford’s proposed
Special Jury Instruction No. 21).

101. Id. at 326.

102. Id. at 326-27.

103. Buell-Wilson v. Ford Motor Co., 187 P3d 887 (Cal. 2008) (grant-
ing review but deferring briefing pending the decision of the
United States Supreme Court in pending Williams petition),
review dismissed, case remanded, 207 P3d 1 (2009).

104. 500 E3d 1007 (9th Cir. 2007).



tion, which the district court rejected.l95 The Ninth Circuit
had no trouble concluding that there was a real risk in this case
that the jury punished the defendants for the harm they caused
to nonparties. And the court correctly noted that the defen-
dant had made a timely request for a jury instruction to guard
against such a risk. However, the court also credited the plain-
tiff's argument that the proposed jury instruction was mislead-
ing because it did not indicate that harm to others may enter
the reprehensibility analysis.10¢ This meant that the plaintiff
had a reasonably good argument that the district court judge
was right to reject the proposed jury instruction. Nevertheless,
the Ninth Circuit ruled for defendant, reasoning that “where a
proposed instruction is supported by law and not adequately
covered by other instructions, the court should give a non-mis-
leading instruction that captures the substance of the proposed
instruction.”!07 The court concluded that the failure to give a
nonparty-harm instruction was therefore error, and remanded
for a new trial on punitive damages.108

More straightforward discussions of waiver are found in
Rinehart v. Shelter General Ins. Co.,'%° Kauffman v. Maxim
Healthcare Servs. Inc.,'1%nd American Family Mut. Ins. Co. v.
Miell. 111 After noting that Philip Morris had requested a pro-
tective jury instruction in the trial court in Williams and that
the Supreme Court specifically indicated that a trial court must
offer such protection “on request,”!!2 the Rinehart court
inferred that the defendant’s failure to request such an instruc-
tion at trial waived the right to raise the failure to give such an
instruction on appeal; virtually the same analysis is articulated
by the district court in Kauffman, an employment-discrimina-
tion case.l13  The district judge in Miell noted that although
the trial was held after Williams was decided, and although
Iowa Uniform Jury Instructions had already been amended to
reflect Williams, the jury was not instructed that it could con-
sider defendants prior similar conduct or that it could not
punish defendant for harm caused to others. The district court
ruled, however, that the defendant waived the right to have
such an instruction because the defendant failed to request it.
Although Fed. R. Civ. P. 51(d)(2) sometimes permits a court to
consider plain error notwithstanding a party’s failure to raise
the issue, it does so only when the error affects substantial
rights. The court rejected this argument because it determined
that any mention of nonparty harm would have had little or no
impact on the outcome.!14

Merrick and Miell are together quite illuminating but also
create another puzzle about the path of Williams. They are illu-
minating because they indicate that whether the defendants

proposal of a protective jury
instruction was exactly cor-
rect is not necessarily the
beginning and end of
whether the punitive dam-
ages award should be
vacated under Williams for
lack of a protective jury
instruction.  Merrick rea-

Justice Stevens
and the academic
critiques of the
maijority suggest
that the greatest
problems in

applying Williams
might involve
reprehensibility.

soned that a defendant’s
proffer of a flawed instruc-
tion that captures an essen-
tial protection triggers an
obligation in the court to craft an acceptable instruction cap-
turing that protection; Miell reasoned that a defendant’s failure
to request a jury instruction will not relieve the court of an
obligation to provide such an instruction if the protection is
properly viewed as guarding substantial rights in the case before
the court, but it concluded that the defendant had not met that
standard or anything like it. What now appears odd, however,
is the Oregon Supreme Courts narrow focus in Williams (on
second remand) on the question of whether Philip Morris’s
instruction was perfectly correct under Oregon law. As the dis-
cussion in Part II of this article indicates,!!5 the majority opin-
ion in Williams contains several holdings about the procedural
due-process protection a defendant is entitled to with regard to
punishment for nonparty harm; the right to a jury instruction
when proposed is only the most specific of the holdings.

C. REPREHENSIBILITY

Justice Stevens and the academic critiques of the majority
suggest that the greatest problems in applying Williams might
involve reprehensibility.!16 Several cases bear out that predic-
tion. An unusual (and quite disturbing) example is Snyder v.
Phelps, 117 from the United States District Court in the District
of Maryland. The litigation stems from a funeral at a Catholic
church in the town of Westminster, Maryland, held for
Matthew A. Snyder, the son of plaintiff Albert Snyder. Raised
in Westminster, Matthew Snyder served as a Marine Lance
Corporal in Iraq, where he was killed in the line of duty.
Snyder was gay, which is what caught the attention of the
defendants: Fred W. Phelps, his daughters Shirley Phelps-
Roper, Rebekah Phelps-Davis, and Westboro Baptist Church,
Inc. of Topeka, Kansas, which Phelps founded. Phelps and his
church are anti-gay activists.1!8 The defendants traveled from
Kansas to Maryland and brought members of the congregation

105.1d. at 1015. The proposed instruction was: “In deciding
whether or in what amount to award punitive damages, you
may consider only the specific conduct by Defendant that
injured Plaintiff. You may not punish Defendants for conduct
or practices that did not affect Plaintiff, even if you believe that
such conduct or practices were wrongful or deserving of pun-
ishment. The law provides other means to punish wrongdoing
unrelated to Plaintiff.”

106. Id. at 1017.

107. Id. (citing Ragsdell v. S. Pac. Transp. Co., 688 E2d 1281, 1285
(9th Cir. 1982) (emphasis in original).

108. Id. at 1017-18.

109. 261 S.W.3d 583 (Mo. App. 2008).

110. 509 E Supp. 2d 219 (E.D.N.Y. 2007).

111. 569 E Supp. 2d 841 (N.D. lowa 2008).

112. Rinehart, 261 S.W.3d at 597-98 (quoting Williams, 549 U.S. at
357).

113. Kauffman, 509 E Supp. 2d at 214.

114. 569 E Supp. 2d at 852-53.

115. See Part IL.A., supra.

116. See Part 11.B.1, supra.

117. 533 E Supp. 2d 567 (D. Md. 2008).

118. Id. at 571.

Court Review - Volume 44 151



A far broader in order to picket Snyder’s
funeral. In Westminster, at

conception of the actual funeral and
reprehensibiliry is funeral procession, they

embraced by the carried signs featuring mes-
sages such as: “God Hates

Eleventh Circuit in 0" (5o “america is

Action Marine .... doomed’” “Pope in hell,”

“Fag troops,” “You're going

to hell,” “God hates you,”

“Semper fi fags,” and “Thank God for dead soldiers.” Even

after the funeral, the activities continued; Rebekah Phelps-

Roper created an entire documentary (which she placed on the

church’s website, www.godhatesfags.com) critically depicting
Snyder and his parents.

Albert Snyder sued the four defendants on several theories
and obtained a verdict of $10.9 million on intentional inflic-
tion emotional distress and intrusion-upon-seclusion claims
(linked via civil conspiracy). Of that, $2.9 million was com-
pensatory damages (compensating him predominantly for the
severe emotional harm he incurred and continues to incur),
and $8 million in punitive damages ($2 million for each defen-
dant). In its motion for new trial or remittitur, the defendants
argued that the award should be reduced both under BMW and
under Williams. 1t appears that the defendants had engaged in
such demonstrations at gay soldiers’ funerals before Snyder’s
and that they intended to continue doing so. The defendants’
intention to continue doing so was brought to the jury’ atten-
tion; the plaintiff’s lawyer, in arguing for a punitive-damages
award, told the jury that its award should say “don’t do this in
Maryland again. Do not bring your circus of hate to Maryland
again. That no son or daughter of Maryland shall have [his or
her] funeral defiled by the malicious tactics of the [D]efen-
dants again and that no future father or mother suffers this.”119
The district judge rejected defendants’ Williams challenge, rea-
soning that “[p]laintiff’s counsel did not mention past harm to
third parties, only future harm to third parties.” Nonetheless,
the $8 million verdict was reduced to $2.1 million on state-law
grounds principally concerning the inability of the defendants
to pay.120

The district judge in Snyder is plainly correct in stating that
Williams addresses the unconstitutionality of punishing for
prior harm to nonparties rather than deterring future acts
toward nonparties, and to that extent, the judge’s holding is
beyond reproach. However, it does not take much imagina-
tion to generate the following concern: if the punitive-dam-
ages award is functioning as a deterrent for future conduct, is
it not functioning as a public sanction, rather than private
redress? And if that is so, then the constitutional safeguards

appropriate to public sanctions should be applied, and the
damages award should have been vacated under the interpre-
tation of Williams constructed in this article.

The foregoing anticipated objection is understandable, but
it misconceives the peculiar role that punitive damages held
under the common-law conception. Variously called “vindic-
tive damages,” “punitive damages,” “exemplary damages,” and
“smart money,” the common law simultaneously embraced two
ideas: one concerning what grounds justify a plaintiffs entitlement
to a punitive-damages award and another concerning what worth-
while social functions might be served if punitive damages were
awarded.  Plainly, the courts conceived the entitlement as
grounded in an individual victim’s right to redress the wrong
done to him or her by the wrongdoer. But that did not pre-
clude the damages serving some sort of social function too; it
is just that the social function was not needed to provide an
adequate ground for imposing the damages. It is therefore a
mistake to infer from the fact that it serves a deterrent role—
or even that the jurors paid attention to its possible deterrent
role when thinking of what damages to award—that the
ground of entitlement to have the award imposed was precisely
its future deterrent role. So long as the award could be under-
stood as something that the private plaintiff was entitled to
exact by virtue of the scope of his right to redress this wrong,
the fact that jurors used deterrent considerations to select a
higher sanction from within this legitimate range does not
mean that the award ought to be classified as a public sanction.

The real question regarding reprehensibility in Snyder was
actually never asked. It is whether, in light of how the jury was
instructed and in light of the evidence supplied to the jury, it
was plausible to understand the jury’s decision to impose $2
million dollars of punitive damages on each of these defen-
dants as a decision that Mr. Snyder was entitled to exact such
damages in light of the reprehensibility of the wrong they did
to him, or whether one would have to understand the jury as
having made this decision in connection with the reprehensi-
bility of their whole political agenda and pattern of conduct. I
think it is entirely plausible that the jury arrived at this deci-
sion simply focusing on the wrong done to Mr. Snyder; to the
extent that is so, the district court’s decision is not only con-
sistent with Williams but is also consistent with the broader
account of the constitutional analysis of punitive damages
offered here.

A far broader conception of reprehensibility is embraced by
the Eleventh Circuit in Action Marine Inc. v. Continental Carbon
Inc.,'2! in which a manufacturer of black carbon was held liable
to the owners of property that was polluted, discolored, and
devalued by emissions from the manufacturer’s plant. The
legal theories asserted were negligence, wanton conduct,

» «

119. Id. at 592.

120. Id. The court also rejected the BMW challenge to the size of the
award as well as all other grounds for the defendants’ motions for
judgment as a matter of law, j.n.o.v., new trial, and relief from
judgment. However, the court granted in part the defendants’
motions for remittitur to $2.1 million under Maryland common-
law principles regarding punitive damages. More particularly,
under Bowden v. Caldor Inc., 710 A.2d 267 (Md. 1998), the court
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decided that the duplicativeness of the two causes of action and
the limited ability of defendants to pay the punitive damages
awards justified a reduction of Westboro to $1 million, Fred
Phelps to $300,000, Rebekah Phelps-Davis to $200,000, and
Shirley Phelps-Roper (who authored the documentary) to
$600,000.

121. 481 E3d 1302 (11th Cir. 2007), cert. denied, Continental Carbon,
Inc. v. Action Marine, Inc., 128 S. Ct. 2994 (2008).



breach of duty to warn, fraud, misrepresentation, deceit, nui-
sance, trespass, and strict liability. After a ten-day trial, an
Alabama jury returned a verdict of approximately $1.2 million
in compensatory damages, $1.3 million in attorney fees, and
$17.5 million in punitive damages.

In its evaluation of the defendants appeal, the Eleventh
Circuit considered Williams's holding that punitive damages
may not be used to punish nonparties, but the risk of harm to
others may be part of the reprehensibility analysis. It reasoned
that because “Continental’s actions likely harmed a great num-
ber of people and businesses who are not parties to this litiga-
tion,”122 Continental’s actions and inaction were “exceedingly
reprehensible.”123 A similar approach is taken by a Louisiana
appellate court in Grefer v. Alpha Technical;!2* the damage to
nonparties done by the defendant Exxon’s polluting behavior
is said to warrant a very high finding of reprehensibility, which
in turn justifies a higher punitive-damages award.

On the theoretical model offered here, those courts’ inter-
pretation of Williams—while consistent enough with the terse
language of Justice Breyer’s opinion—is not consistent with a
theoretically sound understanding of the rationale for the non-
party-harm rule. In both Action Marine and Grefer, there were
sustained accounts of the defendants’ awareness of the harm
they were doing to the plaintiffs and therefore of the reckless-
ness or indifference of the defendants harming the plaintiffs.
That other victims were similarly situated and also endured
harm from these wrongful activities does not in any way alter
the characterization of the nature of the wrong to the plaintiffs
in those cases. In other words, harm to nonparties was not
probative of the reprehensibility of the defendants’ injuring of
the plaintiffs. Reprehensibility was purely a back door for
punitive damages operating as a public sanction for the wrong-
ful conduct. The evidence of harm to nonparties, in these
cases, was such that the jury should have been cautioned not
to consider it in evaluating the reprehensibility of the defen-
dant for purposes of imposing punitive damages. To the extent
that motions for remittitur invited the courts in these cases to
reduce the punitive-damages award commensurate with their
sense of how the impermissible considerations might have
inflated the award, the courts should have done so.

D. LARGER QUESTIONS ABOUT THE
CONSTITUTIONAL STATUS OF PUNITIVE
DAMAGES

In its litigation before the United States Supreme Court and
the Oregon Supreme Court, Philip Morris has focused upon
the trial judge’s refusal to instruct the jury in what Philip

Morris alleges was the constitutionally required manner. The

record in Williams produces several other issues that revolve

around the same idea: (1) was there evidence admitted that

should not have been because irrelevant or prejudicial; (2)

were there statements made during witness questioning or

during opening or closing
statements that should not
have been made; (3) were
there motions in limine that
ought to have been granted;
and (4) was the award
excessive in light of the evi-
dence that could properly
have been considered? As
several of the cases consid-
ered above indicate, defen-
dants in the lower courts
have already begun asserting
many of these arguments,
and lower courts—quite appropriately—have taken them seri-
ously as offshoots of Williams.

There are, however, much larger questions about punitive-
damages law that Williams may force lower courts to confront.
These questions revolve around the disquieting possibility that
the United States Supreme Court in Williams was expressing its
disapproval of a whole way of thinking about punitive dam-
ages that is in fact very popular in state tort law. I have sug-
gested that Williams can be understood as containing a litmus
test for when punitive damages are functioning as a public
sanction for antisocial or harmful conduct that the state wishes
to punish. When the litmus test is positive, then punitive
damages are not plausibly viewed as functioning wholly within
the private-redress model. They therefore require the greater
due-process protection that tort cases traditionally have had.
Or so the argument went.

The problem with this view is that many states—perhaps
most—openly regard punitive damages as a public sanction for
socially harmful and wrongful conduct. Many articulate this
approach quite explicitly; many have adopted clear-and-con-
vincing evidence standards, split-recovery statutes, and nonin-
surability of punitive-damages awards for this very reason. If
Williams is so understood, does that not suggest that such
states’ punitive-damages law is categorically unconstitutional?

Some courts have begun to worry about this possibility.
Thus, a federal judge in the District of Colorado read the
defendant’s argument as “inviting” the court to hold a
Colorado statute governing punitive damages “unconstitu-
tional,” an invitation the court declined.125 Similarly, the Chief
Judge in the Western District of Oklahoma in a pair of
thoughtful post-Williams opinions voiced her concerns that
Oklahoma’s punitive-damages statute is “ripe” for judicial
review because “[o]n its face, [the statute] contemplates harm
to third parties as the foundation for any award of punitive
damages.”126

While these two courts may well have been exaggerating,
the general concern is entirely sensible. States that funnel
punitive-damages awards to the state revenue do not generally

The problem . . . is
that many states—
perhaps most—
openly regard
punitive damages
as a public sanction
for socially harmful
and wrongful
conduct.

122. Id. at 1320.

123. 1d.

124. 965 So. 2d 511 (La. Ct. App. 2007), cert. denied, Exxon Mobil
Corp. v. Grefer, 128 S. Ct. 2054 (2008).

125. Cook v. Rockwell International Corp., 564 E Supp. 2d 1189,

1212 (D. Colo. 2008).

126. Huggins v. Four Seasons Nursing Centers, Inc., 2007 WL
3113429 (N.D. Okla. 2007) (citing Moody v. Ford Motor Co.,
506 E Supp. 2d 823, 848 (N.D. Okla. 2007)).
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regard themselves as doing a taking of the plaintiff’s prop-
erty.!27 They regard the state as being at least equally entitled,
or more entitled, to the proceeds of the punitive-damages
awards. This very idea appears to undercut the hypothesis that
punitive damages are awarded as an expanded version of what
the plaintiff is entitled to receive as a matter of private redress.
It appears to concede that the punitive damages award is func-
tioning as a public sanction. If so, then the procedural due-
process analysis urged here arguably carries over to every
instance in which a court applies a split-recovery statute with-
out affording to the plaintiff a process far less vague in its stan-
dard than that which the private law of torts typically provides.
And split-recovery statutes are simply one example. Although
we are not currently seeing these broad critical arguments from
defendants, we should expect to see more of this in coming
years unless the federal courts decide to take Williams in a par-
ticularly narrow direction; in the terms of this article, if they
adhere to purely contextual, rather than facial, public-sanction
detection tests. Whether the Supreme Court or circuit courts
would actually embrace such broad elaborations of constitu-
tional punitive-damages doctrine is, of course, simply a matter
of conjecture at this stage.

CONCLUSION

Philip Morris USA v. Williams should be seen for what it is:
the Roberts Court’s first foray into the constitutional status of
punitive damages. It marks a shift from the sort of excessive-
ness review that sometimes goes under the label of “substantive
due process” to a nuanced but potentially quite aggressive form
of “procedural due-process” review that looks less at the size of
the award and more at the process used to reach it.  As with
many procedural decisions, Williams is easy to discount as tech-
nical and relatively unimportant. This would be a mistake.
Both in its content and in what it foreshadows about possible
directions for the constitutional scrutiny of punitive damages,
Williams is hugely important. Although declining to exercise
its power to vacate or remit the award against Philip Morris, the
Court did something potentially more significant: it began to
question whether states can use punitive damages as an instru-
ment of public law to sanction wrongdoers given the relatively
meager procedural protection defendants have to defend them-
selves when such “public wrong” arguments are thrown at them
in front of a jury in an individual tort case. Thus far, Williams
has generated only modest changes in jury instructions and a
surprisingly narrow array of appeals and motions to remit by
defendants who have met with mixed success. One should not
be surprised, however, if defendants start to see Williams as a
blueprint for bold critiques of state punitive-damages law.

The dissenting Justices in Williams—]Justices Stevens,
Scalia, Thomas, and Ginsburg—were understandably resistant
to the arguments of Philip Morris and the majority because the
nonparty-harm rule adopted by the Court is difficult to recon-
cile with the prominence of reprehensibility in punitive-dam-
ages law. Moreover, there is a substantial potentiality for intru-
siveness of a sort inimical to federalist values. Nevertheless,
this article has taken a more optimistic and constructive

approach to the Court’s opinion in Williams, one which aims to
guide future courts both in recognizing the constitutional jus-
tification at the basis of the decision and in applying the stan-
dards set forth in a cogent manner.

The essential holding of Williams is that while a punitive-
damages award aimed at punishing the defendant for injuring
a party may be constitutionally permissible, a punitive-dam-
ages award aimed at punishing the defendant for injuring non-
parties is a violation of the Due Process Clause. The basic
principle here, according to this article, is quite clear: punitive
damages are operating as part of the traditional common law of
torts when the plaintiff is seeking to redress the defendant’s
injuring of her but that cannot be what is happening when the
state is punishing the defendant for injuring nonparties. To
the extent that the punitive damages award is punishing the
defendant for injuring nonparties, it is serving as a form of
public sanction, not simply as a form of private redress that can
deliver some of the same deterrent effect as a public sanction.
If this is so, then the process applicable to public sanctions—
criminal at most and regulatory at least—must come into play.
State tort law typically lacks such process, and therefore the
punitive-damages awards are unconstitutional on this devel-
oped version of the principles underlying Williams. The non-
party-harm rule of Williams can thus be understood as a litmus
test for when the punitive-damages award is operating as a
public sanction; for awards that show up positive on the litmus
test, there is a procedural due-process problem inherent in the
vague standards of state tort law.

It remains to be seen how far the United States Supreme
Court would really be willing to push this line of thinking.
Meanwhile, however, a variety of medium-sized analytical
problems will face courts operating under Williams. How to
conceive of reprehensibility, how to instruct a jury, when to
permit evidence of nonparty harm (and for what purposes) —
these are some of the many questions with which lower courts
have already begun to grapple. The nonparty-harm rule ana-
lyzed as a public-sanction detection test permits us to begin to
answer those questions.
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127. See, e.g., Mack Trucks, Inc. v. Conkle, 436 S.E.2d 635 (Ga. 1993)
(rejecting plaintiff’s taking claim based on split-recovery
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From Investigation
to Implementation:

Factors for Successful Commissions
on the Elimination of Racial and Ethnic Bias

Elizabeth Neeley

their judicial systems. Now that more than 25 states,! along

with scores of academics,2 have examined issues of racial
fairness in the courts, models and strategies exist for effectively
conducting these investigations. The National Center for State
Courts, in conjunction with the National Consortium on
Racial and Ethnic Bias in the Courts, developed a best practices
model for establishing and operating a task force or commis-
sion on racial and ethnic bias in the courts.> The publication
provides guidance on: creating the necessary momentum for
establishing a task force or commission on racial and ethnic
bias in the courts, fashioning the mandate or charge to the task
force, outlining the roles and responsibilities of those involved,
financing the initiative, managing the task-force process, estab-
lishing and implementing the research agenda, and dissemi-
nating the results. All of these components comprise what this
author describes as the investigation phase of the process.

In the concluding chapter of Establishing and Operating a
Task Force or Commission on Racial and Ethnic Bias in the
Courts, the authors suggest that a task force should develop an
interim strategy for implementing its recommendations and
monitoring court progress. The advantages of extending into a
long-term implementation phase are that it: “maintains the
momentum for making relevant changes and reforms, ensures
the continuity of the task force, maintains a cadre of commit-
ted persons who have a history of working together, and sus-
tains the expression of the strength of the court’s commitment
to the elimination of bias.”*

While much is known about how to effectively investigate
racial and ethnic bias in state court systems, less is known
about the factors and strategies that make for a successful
implementation phase; there is little empirical research or best-

In the 1980s, states began to study racial and ethnic bias in

practices commentary that can guide a state’s work to effec-
tively implement policies to reduce racial and ethnic bias in the
courts. This article offers guidance to other jurisdictions
establishing policy reform initiatives relating to racial and eth-
nic fairness in the courts by (1) discussing the structure and
activities of one successful state initiative, and (2) discussing
the factors and strategies that have contributed to a state’s suc-
cess during the implementation phase.

I. THE NEBRASKA MODEL
THE INVESTIGATION PHASE: NEBRASKA'S MINORITY
JUSTICE TASK FORCE

In 2001, the Nebraska State Bar Association, representing
the private sector, the Nebraska Supreme Court, representing
the governmental sector, and the University of Nebraska Public
Policy Center, representing higher education, established a
joint task force, which was charged to examine issues of racial
and ethnic bias in the court system and legal profession. The
task force’s 18-month investigation examined numerous topics
relating to four major areas: access to the justice system, diver-
sity in the court workforce, diversity in the legal profession, and
disparities in the juvenile and adult justice systems.>

The research design incorporated both quantitative and
qualitative data.6 Quantitative data included surveys of judges,
attorneys, jurors, court personnel, and the public; data on
arrests, sentencing, and incarceration rates; and demographic
data on the court workforce, law-school students, legal profes-
sionals, and the judiciary. Qualitative data was primarily gath-
ered from public hearings held in minority communities across
the state of Nebraska, during which testimony was solicited
regarding minority groups’ experiences with the justice system
and perceptions of it.7 Written testimony was received from

Footnotes

1. States that have undertaken a study of racial and ethnic bias in
their court systems include: Alaska (1997), Arizona (1989),
California (1997), Colorado (1998), Connecticut (1996),
Delaware (1996), Florida (1991), Georgia (1995), Hawaii
(2003), Iowa (1993), Idaho (1992), Indiana (2002), Kentucky
(1997), Louisiana (1996), Massachusetts (1994), Michigan
(1989), Minnesota (1993), Nebraska (2003), New Jersey (1992),
New Mexico (1999), Nevada (1997), New York (1991), Ohio
(1999), Oregon (1994), Pennsylvania (2003), South Dakota
(20006), Tennessee (1997), Utah (2000), Washington (1990), and
the District of Columbia (1992).

2. For an overview of academic research, see KATHERYN RUSSELL,
HEATHER PFEIFER & JUDITH JONES, RACE AND CRIME: AN ANNOTATED
BIBLIOGRAPHY (2000).
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3. See EDNA HANDY, DESIREE LEIGH, YOLANDE MARLOW & LORRAINE
WEBER, ESTABLISHING AND OPERATING A TASK FORCE OR COMMISSION
ON RACIAL AND ETHNIC Bias IN THE COURTS (1995).

4. HANDY, ET AL., supra note 3, at 56.

The topics explored by states vary. The National Center for State

Courts provides a database of findings from state studies on

racial and ethnic bias in the courts. The database is searchable by

state and topic: http://www.ncsconline.org/Projects_Initiatives/

REFI/reb.htm.

6. See NEBRASKA MINORITY AND JUSTICE TASK FORCE, FINAL Report
(2003), available at http://ppc.unl.edu/userfiles/file/Documents/
projects/MinorityandJusticeTaskForce/mjtf_final_report.ppd.

7. See Elizabeth Neeley, Racial and Ethnic Bias in the Courts:
Impressions from Public Hearings, COURT REv., Winter 2004, at 26.

N



prison inmates on their experiences and perceptions of bias,
and focus groups were conducted with attorneys and law stu-
dents of color on the perceived barriers to employment in the
legal profession.

The investigation concluded in January of 2003 with the pub-
lic release of the task force’s Final Report.8 Findings were made
in regard to the four focus areas, briefly summarized below.?

Access to Justice

The court system was unprepared for the influx of non-
English speakers that Nebraska has experienced over the past
several decades. There is a shortage of qualified language inter-
preters in the state. At the time of the study, there were only 6
individuals qualified to interpret in Nebraska’s court system
(which includes 93 county courts, 93 district courts, and 3 sep-
arate juvenile courts). There is a lack of translated court doc-
uments, and many of the available translated documents are of
poor quality.

Legal Profession

Minorities are drastically underrepresented among Nebraska
attorneys. There are fewer than 150 minorities among the state’s
5,000 attorneys. Minority attorneys believe that there are fewer
opportunities in private firms for minority law-school graduates
and that little effort is made to recruit and retain those minority
bar members who are hired. Minority attorneys also believe
there are fewer opportunities for mentoring, networking, and
other opportunities for professional advancement.

Court Workforce

In regards to the court workforce, only one of Nebraska’s 93
counties had a court staff that was at least equal to the diversity
of the county population. Many district courts do not have dis-
crimination complaint procedures or equal-employment-
opportunity policies in place. Court personnel and bar mem-
bers report having witnessed inappropriate comments, racial or
ethnic slurs, and disrespectful and discourteous treatment of
minority defendants, litigants, and attorneys.

Racial Disparities

Similar to national trends, racial and ethnic minorities are
disproportionately charged, convicted, sentenced to longer
terms, and incarcerated in Nebraska in comparison to their
white counterparts. Nebraska’s jury pools are not representa-
tive of the diversity of their communities.

THE IMPLEMENTATION PHASE: NEBRASKA’S
MINORITY JUSTICE COMMITTEE

The primary recommendation of the task force’s Final
Report was to establish a standing committee to implement

recommendations aimed at
reducing racial and ethnic
bias in the justice system. In
May of 2003, the Nebraska
Supreme Court appointed a
diverse group of judges,
attorneys, and state and
community leaders to the
Minority Justice Committee
to achieve three primary
aims: (1) address racial dis-
parities in both the juvenile
and adult justice systems; (2) ensure equal access to the jus-
tice system; and (3) increase the diversity of Nebraska’s judi-
cial workforce and legal profession.

One of the primary functions of the Nebraska Minority
Justice Committee is to engage in policy analysis to determine
if the documented racial disparities throughout the justice sys-
tem result from the fair application of neutral policies or the
uneven or prejudicial application of the law. Policy reform in
Nebraska has been accomplished through three primary mech-
anisms: legislative reforms, changes to court rules, and pro-
grammatic initiatives.

The task force's
research revealed
that there was
no statutory
requirement for
counties to
periodically update
their jury pool lists.

Legislative Reforms

The task force’s research revealed that there was no statutory
requirement for counties to periodically update their jury pool
lists.10 Because of this, there were counties in Nebraska that
had not updated their jury pool lists anywhere from 5-20 years.
The significant demographic change in Nebraska over the past
two decades coupled with the counties’ decision not to refresh
their jury pool lists created a situation in which there was a sig-
nificant difference between the racial/ethnic composition of the
county and the composition of the jury pool. To remedy this, a
bill was passed by the Nebraska Legislature that requires all
counties in Nebraska to refresh their jury pool lists annually.1!

This legislative change has had a substantial impact in the 44
counties that were not regularly refreshing their jury pools.12
More specifically, researchers concluded that more than 25% of
counties reported noticing either great or some change in the
racial or ethnic composition of the jury pool following annual
updates. Of the 10 counties with the highest minority popula-
tions in the state, half (50%) reported noticing either great or
some change in the composition of the jury pool following the
annual updates. These statistics suggest that the legislative
change has had its intended effect in a number of counties.

Court Rule Changes
In addition to legislative changes, reforms have been imple-
mented through changes to Nebraska’s court rules. The inves-

8.  FINAL REPORT, supra note 6.

9. For those interested in reviewing the specific findings and recom-
mendations, please see Final Report, supra note 6. For a review
of other states’ findings and recommendations, see the National
Center for State Court’s Research Initiative database online at
http://www.ncsconline.org/Projects_Initiatives/REFI/Search
State.asp.

10. See FINAL REPORT, supra note 6, at 21.

11. See Neb. Rev. Stat. §25-1628.

12. See Carly Duvall & Elizabeth Neeley, Recent Efforts to Make
Nebraska Juries More Representative of Their Communities, NEB.
Law., May 2006, at 8, available at http://ppc.unl.edu/userfiles/
file/Documents/projects/MinorityandJusticeTaskForce/mjtf_final
_report.pdf.
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Reforms with fiscal
implications may
need to go through

tigation phase revealed
numerous problems regard-
ing the availability and qual-
ity of language interpreters.13

At the request of the
Committee, the Nebraska
Supreme Court adopted new
rules regarding court inter-
preters.l* Rules are now in
place to differentiate between
the different levels of court
interpreters, and standards are in place, which require the
appointment of interpreters who have been certified by the
National Consortium of Court Interpreters. Additionally, inter-
preters must be at least 18 years of age, have read the Code of
Professional Responsibility for Interpreters, and taken the
Interpreter Oath. There is also a rebuttable presumption that
an interpreter must be appointed if an interpreter is requested
or it is shown that the party is having difficulty communicating.

The decision to attempt reform through legislation or revi-
sions to existing court rules is primarily jurisdictional (i.e.,
which entity has the authority to make the needed change).
There may be reforms that involve groups who are not under
the auspices of the Supreme Court (e.g., law enforcement,
elected officials, etc.) in which case legislation is more appro-
priate. When jurisdiction is not at issue, other considerations
come into play. Court rule changes initiated by the Supreme
Court can occur year-round and are not limited to times when
the legislature is in session. Court rule changes can also be
effective immediately as opposed to the designated date that
legislation becomes effective. Reforms with fiscal implications
may need to go through the legislature so that they may be ade-
quately funded and so that the Supreme Court is not put into
the position of handing down unfunded mandates.

Another effective initiative realized by a change to court
rules is in regard to the system of bail bond.!5 In smaller coun-
ties where judges and interpreters are not available on a daily
basis, non-English-speaking misdemeanor defendants were
sometimes detained until arraignment without being advised
of the bond schedule. The disparity of the situation escalated
when prosecutors then encouraged these defendants to plead
guilty for time served, thereby negatively impacting the defen-
dant’s criminal history, which can negatively impact future sen-
tencing decisions.

the legislature
so that they may
be adequately
funded . ...

In an effort to ensure equal access to bonds, the Minority
Justice Committee developed a translated packet of informa-
tion to be shared with defendants.1® The packet informs defen-
dants of their rights as a defendant in-custody, the right to post
bond, and a bilingual financial affidavit so that they can apply
for a bond hearing. This packet is intended to serve an infor-
mative purpose; non-English-speaking detainees are advised of
the bond schedule and can post bond or contact someone to
post bond for them. If defendants are not able to post bond,
they can use the financial affidavit to request a personal-recog-
nizance bond. This procedure has the potential to reduce dis-
parities in jail populations and to relieve jail overcrowding.
The documents are also available on video and cassette to
address any issues of illiteracy.

Programmatic Initiatives

In addition to policy reform, it is hoped that change will be
sustained through education initiatives and by creating opportu-
nities for a change in culture. To date, the Minority Justice
Committee’s programmatic and educational initiatives have tar-
geted three groups: the legal profession, the public, and students.

Legal Profession

The Minority Justice Committee is working to create a legal
culture that is cognizant of the unique issues faced by racial and
ethnic minorities and the systems of inequality within the legal
profession and the justice system. Efforts have included educa-
tion on: how to effectively use language interpreters in the
courts,!7 the unique legal issues faced by Native Americans and
immigrants in Nebraska,!8 and seminars for minority attorneys
on how to apply for judicial vacancies.l® Arming legal profes-
sionals with this knowledge can improve the representation that
they provide their clients and can assist minority attorneys with
successfully navigating their own legal careers.

Public

Attitudes toward the courts can affect the way individuals
perceive their role in the justice system. When people believe
that the justice system is fair, it increases their willingness to
comply with laws, report crimes, file suits, and otherwise act
within the constraints of the legal system, rather than resorting
to extralegal means.20 Educating the public about the court
system not only can improve perceptions but also can help
improve the public’s experience with the legal system.

13. See FINAL REPORT, supra note 6, at 10-17.

14. See Nebraska Supreme Court Rules Relating to Court
Interpreters, available at http://www.supremecourt.ne.gov/rules/
pdf/Ch6 Art7.pdf.

15. See Equal Access to Bail Bond, NEB. Law., Jan. 2006, at 41.

16. See Nebraska Supreme Court Forms Used in Bond Advisement,
available at http://www.supremecourt.ne.gov/forms/index.shtml.
Forms available are Notice of Rights of an In Custody Defendant;
Notice of Right to Post Bond; Affidavit in Support of Personal
Recognizance Bond; Memo & Court Order to Sheriff, Jailer &
Others; and Guidelines for Implementing Bilingual Bail/Bond
Documents.

17. See NEB. STATE BAR ASS'N, USING INTERPRETER'S IN INEBRASKA'S
COURTROOMS (2004); Natalie Malmberg, How to Get the Most from

158 Court Review - Volume 44

Working with a Court Interpreter, Nes. Law, May 20006, at 20,
available at http://www.nebar.com/associations/8143/files/TNL-
0500g.pdf.

18. See Special Issue on Native American Law, NEb. Law., Aug. 2005,
available at http://www.nebar.com/associations/8143/files/TNL-
Aug05Mag.pdf; Milo Mumgaard, Immigration Detainees in
Nebraska: An Opportunity to Welcome Our Newest Neighbors, NEB.
Law., June 2004, at 14, available at http://www.nebar.com/ asso-
ciations/8143/files/TNL-0604d.pdf; and Amy Erlbacher-
Anderson, Immigration 101, NE. Law., May 2006, at 5, available
at http://www.nebar.com/associations/8143/files/TNL-0506b.pdf.

19. See ACCESs TO THE BENCH: HOW TO APPLY FOR A JUDGESHIP (2005).

20. Towm TyLER, WHY PEOPLE OBEY THE Law (1990).



For example, unlike voting, jury service is a mandatory
duty for U.S. citizens. Because jury service is not covered in the
curriculum for becoming a U.S. citizen, many new Americans,
some of whom are likely to already be distrustful of the justice
system,2! may not respond to their juror summons. Failure to
comply with a juror summons can result in the juror summons
being issued by law enforcement, a fine, or the potential juror
being held in contempt of court. The absence of new
Americans from juries also impacts the extent to which juries
are representative of their communities.

In response, the Minority Justice Committee undertook a
statewide campaign in 2006 that was designed to educate
minority communities about the importance of jury service
and is working to have jury service become a component of the
curriculum for citizenship.22 As part of this project, the
Minority Justice Committee also hosted “law day” events at
local minority community centers in order to help answer legal
questions and provide communities with a resource for the law
and positive experience with it.

Students

Nebraska’s Minority Justice Committee is working to expand
employment opportunities for minorities interested in pursuing
a legal career in the state of Nebraska. Their annual legal diver-
sity summit is a regional event for Nebraska legal employers
and regional law students of color.2> The intent of the summit
is to create awareness in Nebraska’s legal profession about the
value of diversity, educate legal employers on how to increase
their efforts to recruit and retain attorneys of color, and provide
minority law students from Nebraska and surrounding states
with the opportunity to interview with employers and learn
more about legal-employment opportunities in Nebraska. In a
related action, a Nebraska Legal Diversity Website was created
by the Minority Justice Committee to promote diversity in the
legal profession by providing online mentoring, job postings,
and scholarship information.2*

Il. NEBRASKA’S LESSONS FOR OTHER STATES:

FACTORS FOR SUCCESS

While numerous models, strategies, and resources exist for
states undertaking investigations of racial and ethnic bias in the
courts,?> much less is known about the factors that make for a
successful implementation phase. Here, the leadership of
Nebraska’s Minority Justice Committee reflects on the proce-

dural and organizational fac-
tors that have contributed to
its success during the imple-
mentation phase.2¢ The term
Racial Justice Commission
will be used when referring
to implementation initiatives
in general, the term Minority
Justice Committee will be
used to denote experiences
specific to Nebraska.

When people
believe that the
justice system is
fair, it increases

their willingness to
comply with laws,
report crimes, file

suits, and otherwise
act within the . ..

BUILDING CREDIBILITY Iegal sys'-em o o oo

Credibility for the imple-
mentation phase begins with the credibility built by the inves-
tigation phase via a task force or commission’s Final Report.
One way to enhance credibility is to partner with academic
researchers. Many states have outsourced the development
and implementation of their research agenda both for the sake
of objectivity and for the expertise that a university or private-
sector firm can provide. Nebraska’s Minority Justice
Committee partnered with the University of Nebraska Public
Policy Center to provide objectivity and expertise in the plan-
ning and execution of their research agenda. The Public Policy
Center organized a thorough review of other states’ research,
methodologies, and recommendations and brought together
university faculty to help inform the initial development of the
study; it provided staff with the skills and expertise necessary
to conduct the research and used their existing networks to
link with minority communities across Nebraska. During the
implementation phase, the partnership with the University of
Nebraska Public Policy Center increases the Minority Justice
Committee’s competitiveness for grant funding, provides the
skills and expertise necessary to conduct smaller-scale research
projects, and links the initiative with faculty research/expertise
both locally and nationally.

Additional steps can be taken to enhance the credibility of a
task force’s Final Report; Nebraska’s Minority Justice Task
Force, for example, submitted its research to a rigorous review
process conducted by academic scholars in law and the social
sciences (e.g., political science, psychology, sociology, and
criminal justice), throughout the University of Nebraska sys-
tem. University faculty were contacted and asked to provide
an assessment of data collection, data quality, data analysis,

21. An excellent overview of the differing views of whites, African-
Americans, and Hispanics about the court system, based on a 1999
survey of 1,826 U.S. residents, is found in David B. Rottman &
Alan J. Tomkins, Public Trust & Confidence in the Courts: What
Public Opinion Surveys Mean to Judges, COURT REv., Fall 1999, at 24.

22. See Lorraine Boyd, “Year of the Juror” Aims to Foster
Understanding and Participation, DALLY REC. (Omaha, Neb.), Jan.
6, 2006, available at http://www.nebar.com/associations/8143/
files/TNL-0506b.pdf;  Nebraska Judicial News (Oct. 2006);
Jurors Thanked for Contribution to Justice System, NORFOLK (NEB.)
Daiy News, March 4, 2006; Elizabeth Neeley, Year of Juror
Campaign Comes to a Close, NEB. Law., Nov./Dec. 2006, at 20,
available at http://www.nebar.com/associations/8143/files/TNL-
0506b.pdf.

23. See Julien Fielding, Legal Diversity Summit Deemed Huge Success
by Organizers, Participants, DaiLy REC. (Omaha, Neb.), April 19,
2005, at 3, available at: http://ppc.nebraska.eduw/program_areas/
documents/mjtf/DailyRecArticleApril19-05.pdf; Lorraine Boyd,
Harvard Law Professor to Participate in Legal Diversity Summit,
and Visit Nebraska and Creighton Law Schools, DalLy REC.
(Omaha, Neb.), Oct. 3, 20006, available  at
http://ppc.nebraska.edu/userfiles/file/Documents/projects/
MinorityandJusticeTaskForce/mjtf/Ogletree.pdf.

24. See http://www.nelegaldiversity.org/

25. See supra notes 2 and 3.

26. Content based on interviews with Nebraska Minority Justice
Committee Co-Chairs, Linda R. Crump and the Honorable John
Gerrard.
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data interpretation, and the
empirical soundness of those
findings and recommenda-
tions. These reviews were
helpful in  identifying
instances in which claims
were being made by the task
force that went beyond the
data (e.g., the values of the
task-force members were the basis of pinpointing a potential
problem but the empirical information that had been collected
might not sufficiently prove its existence), informing of simi-
lar findings from other studies that gave greater confidence to
the validity of the task force’s investigation, and so on. All in
all, the peer-review process gave task-force members an exter-
nal, independent sense of where to be cautious and where to
be firm in identifying problems of bias in the system.

The support of a state’s major legal institutions is also fun-
damental to credibility. Endorsements of the Final Report,
therefore, enhance the credibility of the recommendations and
actions that follow. These entities will vary by state and may
include law schools, legislatures, governors, bar associations
and state supreme courts. In Nebraska, the task force’s Final
Report was submitted to and adopted by Nebraska’s Supreme
Court and was unanimously approved by the Nebraska State
Bar Association’s House of Delegates. Their endorsements of
the Final Report were made public through press conferences
and the print media surrounding the release of the Final
Report.27 Just as the support of a state’s Chief Justice is insti-
tutionally and symbolically important in establishing a task
force or commission to investigate racial and ethnic bias in the
courts,?8 the Chief Justice’s endorsement of the Final Report is
also important. Nebraska’s Chief Justice John Hendry publicly
endorsed the Final Report: “The judges, lawyers and court
employees of the state should accept this report as a call to
action. If there is one institution in this society that should be
completely free of bias it is the courts.”?® Statements such as
these confirm the courts’ commitment to action and engender

Credibility during
the implementation
phase means
following the
discourse with
action.

cooperation from all court personnel in obtaining that action.

Credibility during the implementation phase means follow-
ing the discourse with action. Effective action breeds institu-
tional and community support and builds momentum within
the Racial Justice Commission itself. Following the release of
its Final Report, the Nebraska Minority Justice Committee
returned to the communities that the task force has solicited
public hearing testimony from. These town hall meetings gave
the Minority Justice Committee a chance to report back to
each community on the findings of the study and the recom-
mendations for change. The fact that the Minority Justice
Committee took the time to report back directly to the minor-
ity constituencies involved in the study built credibility in the
eyes of the public.

Many states choose to release annual reports on the efforts
of their implementation phase.30 Nebraska has also adopted a
dissemination strategy for their annual progress report that
allows them to build political capital by informing policy mak-
ers of their work, to keep racial justice issues on the radar of
the public and the justice system,3! and to pique the interest of
possible funding entities. For example, state senators have
contacted the Minority Justice Committee leadership and
offered their services in advancing legislative initiatives pro-
posed by the Minority Justice Committee. Additionally, dis-
seminating the annual progress reports, which tout the accom-
plishments of the Minority Justice Committee, has assisted
with starting dialogues with both local and national funding
agencies.

A SEAMLESS TRANSITION

According to the National Center for State Courts, states
that have transitioned from the investigation to the implemen-
tation phase may experience between a six-to-eighteen-month
lag between the final report and a fully staffed implementation
commission.32 In order to capitalize on the momentum gener-
ated from the investigation, it is important to take the steps
necessary for as seamless a transition as possible. Common
barriers to a seamless transition include staffing and funding.

27. See Heed the Call to Action on Courts’ Behalf, LINCOLN (NEB.)
JOURNAL STAR, Feb. 11, 2003, available at
http://ppc.nebraska.edu/whats_new/in_the_news/M]J-Journal-
Star2-11-03.pdf; Margaret Reist, Minority Report: Justice Task
Force Confirms Disparities, LINCOLN (NEB.) JOURNAL STAR, Feb. 1,
2003, available at http://ppc.nebraska.edu/whats_new/
in_the_news/MJ-Journal-Star-2-1-03.pdf; and Joseph Morton,
Minorities More Likely to Be Prosecuted in Nebraska, Report Says,
OMAHA (NEB.) WORLD HERALD, Feb. 13, 2003, available at
http://ppc.nebraska.edu/ whats_new/in_the_news/MJ-Omaha-
WH2-1-03.pdf.

28. See supra note 3 at 15.

29. SEE JOSEPH MORTON, JUSTICE SYSTEM DISPARITIES FOUND, OMAHA
(NEB.) WOoRLD HERrALD, Feb. 13, 2003, available at
http://ppc.nebraska.edu/whats_new/in_the_news/MJ-Omaha-
WH2-1-03.pdf.

30. Progress reports issued in Nebraska for the years 2004 through
2009 are found online at http://www.nebar.com/display com-
mon.cfm?an=1&subarticlenbr=73.  Other states’ progress
reports, including Arizona (1996), Florida (2000), Nevada
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(1999), Ohio (2002), and Tennessee (2000), are available at the
National Center for State Courts’ Racial and Ethnic Fairness
Initiative Database: http://www.ncsconline.org/Projects_
Initiatives/REF1/ SearchState.asp.

31. SEE, E.G., REFORM WORK BEGINS ON LEGAL SYSTEM, LINCOLN (Neb.)
Journal Star, Sept. 7, 2004, available at http://ppc.nebraska.edu/
whats_new/in_the_news/Documents/GI_JusticeReform9-04.pdf;
Butch Mabin, Task Force: Changes Are Ongoing, LINCOLN (NEB.)
JOURNAL STAR, Sept. 7, 2004, available at http://ppc.nebraska.edu/
whats_new/in_the_news/Documents/]S-9-04Task_Force.pdf;
Butch Mabin, Changes Reported in Minority Justice, LINCOLN
(NEB.) JOURNAL STAR, Feb. 2, 2006), avdailable at
http://ppc.nebraska.edu/whats_new/in_the_news/Documents/JS-
9-04Task_Force.pdf; and Diane Wetzel, Minority Advocate Group
Succeeds, NORTH PLATTE (NEB.) TELEGRAPH, March 5, 2005, avail-
able at http://ppc.nebraska.edu/userfiles/file/Documents/pro-
jects/MinorityandJusticeTaskForce/mjtf/MJICNortMJICNor3-5-
05.pdf.

32. Supra note 3, at 54.



Retention of key leadership and staff can ensure institutional
memory between the investigation and implementation
phases, reducing the time lost on the “learning curve” that
would be needed by new staff or leadership.33

Funding can also impact the transition time. Some states
have been fortunate to have a steady funding stream across
phases. Others may have to search for different sources of
funding from the investigation to the implementation phase.
Nebraska’s investigation phase was primarily funded by two
grants from the State Justice Institute and some additional
funding and in-kind support was provided by the Nebraska
State Bar Association. As the initiative transitioned from the
investigation to the implementation phase, the Nebraska State
Bar Association took on the responsibility of fully funding the
Minority Justice Committee with the understanding that other
permanent sources of funding would be secured in the future
(funding is discussed in more detail under “Sustainability”
later in this article).

ORGANIZATION, LEADERSHIP, AND COMPOSITION
Organization

The organization and composition of states’ Racial Justice
Commissions varies considerably. Most state initiatives are led
by the court. Nebraska’s partnership between the State
Supreme Court and the State Bar Association has provided it
considerable leverage in making sustainable policy reforms. In
addition to political leverage, this relationship is beneficial for
the additional resources and funding available to the project.
Nebraska also boasts a university partnership, which is able to
provide the Minority Justice Committee with research
resources and academic expertise. Although the court and the
bar had previously had a cordial relationship, the joint task
force was the first formal and large-scale joint initiative
between these entities.

Leadership

Strong leadership is vital in the implementation phase of the
initiative. Many Racial Justice Commissions are chaired by
members of the judiciary. In contrast, the leadership of
Nebraska’s initiative illustrates the close partnership between
the court and the bar association. The Minority Justice
Committee is co-chaired by a justice of the state supreme court
and a past president of the state bar association. The co-chairs
provide leadership, motivation, and direction for the Minority
Justice Committee as well as serve as liaisons to the supreme
court and bar leadership, act as spokespersons for public rela-
tions, and make determinations regarding the composition of
the Minority Justice Committee.

Leadership is also important at the subcommittee level.
Each of Nebraska’s subcommittees is co-chaired by members of
the Minority Justice Committee. Subcommittee chairs provide
leadership and direction for the subcommittee, make determi-
nations regarding the use of ad-hoc members to provide the
subcommittee with additional expertise, facilitate discussion,

and in some instances may
manage conflict within the
subcommittees.  Minority
Justice committee and sub-
committee chairs deal with
conflict in a variety of ways
depending on the issue (i.e.,
an ideological conflict, pro-
cedural conflict, personality
conflict, or power con-
flicts). While some debate
can aid in understanding
the complexity of issues, fractures within a subcommittee can
create a stalemate and stall the Minority Justice Committee’s
progress.

Retention of key
leadership and
staff can ensure
institutional
memory between
the investigation
and implementation
phases . . ..

Committee Composition

While there is no formal recommendation regarding the size
of a Racial Justice Commission, ideally the commission will
balance the need to contain membership size with maximum
representation. The initiative (in both phases) should have
members from each of the racial and ethnic minority groups
represented within the state.3* This factor not only contributes
to the credibility of the initiative but may assist the Racial
Justice Commission with generating community support.
Representation on the Racial Justice Commission should also
be statewide and represent both urban and rural interests.

The composition of the Racial Justice Commission is a
strategic decision. While it is not necessary to use the exact
same members for the investigation and implementation
phase, it is recommended that there be some congruity to pro-
mote institutional memory.35> Some members may intention-
ally not be retained across phases, and some may elect not to
continue their service. The transition from the investigation
to the implementation phase can be an ideal time to appoint
new members to the Racial Justice Commission. New mem-
bers can provide new perspectives and enthusiasm to the pro-
ject. New members will also be appointed as veteran mem-
bers retire, move, change jobs, and so forth. Based on
Nebraska’s experience, incorporating new members is more
effective when the staff and/or leadership make a formal effort
to (1) orient the new members on the history, operation, and
direction of the committee; (2) provide new members with an
opportunity to ask questions; and (3) discuss the expectations
associated with service.

Members of the Racial Justice Commission should be the
decision makers for the institutions they represent, and mem-
bers should ideally represent a diversity of interests. Members
should strategically be chosen to foster investment in the cause
and to avoid duplication of existing efforts. Nebraska’s mem-
bership includes representation from the courts, including: trial
and appellate judges, court clerks, and administrators. State
agencies are also represented including: the Nebraska Attorney
General's Office, Nebraska Equal Opportunity Commission,

33. Supra note 3, at 55.
34. Supra note 3.

35. Supra note 3, at 56.
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Nebraska Indian Commission,
Nebraska Mexican American
Commission, and Nebraska
State Patrol. Non-governmental
organizations, such as the
Nebraska Appleseed, and law-
related associations, such as the

There are
numerous factors
that can be
considered when
determining how

recommendations Nebraska  Association  of
will be prioritized, Translators and Interpreters, are
el ding also represented, as well as legal

. education, including the deans

importance, cost, and faculty members of both of

and time. the law schools in the state: the

University of Nebraska College

of Law and Creighton
University School of Law3¢ Through these alliances, the
Minority Justice Committee is often able to gain the enthusias-
tic backing of the public and the major institutions needed to
promote change in the court system and legal profession.

PRIORITIZATION

When faced with an overwhelming list of recommenda-
tions, the Nebraska Minority Justice Committee’s first step was
to prioritize the recommendations and develop concrete action
steps to accomplish their goals. There are numerous factors
that can be considered when determining how recommenda-
tions will be prioritized, including importance, cost, and time.
Nebraska’s Minority Justice Committee decided, as a matter of
priority, to first address the issues that affected due process.
The Minority Justice Committee quickly acted on these rec-
ommendations, worked to advance legislation for jury pool
refreshment,37” and helped to develop new supreme court rules
regarding language interpreters.3® The action-oriented begin-
ning developed credibility for the implementation phase (fol-
lowing discourse with action) and built a sense of momentum
for the Minority Justice Committee.

EFFECTIVE PARTNERSHIPS

Involving various institutional decision makers can lead to
synergistic action among partners. For example, based on the
task force’s research regarding minority law-school admissions,
the University of Nebraska College of Law began to undertake
its own efforts to promote diversity. In 2003, they established
a Pre-Law Institute,3 a summer program developed to prepare
students for both the law-school-application process and law
school itself, expose them to a broad cross-section of the legal
community, and establish individualized mentoring relation-
ships. This initiative was funded through the Law School
Admissions Council and is now in its fifth year of operation.

Partnerships outside of Minority Justice Committee mem-
bership can also be effective. One of the goals of Nebraska’s
Minority Justice Committee is to “expand the pipeline” of
racial and ethnically diverse students applying to and enrolling
in Nebraska law schools. The Minority Justice Committee
itself does not have the time, resources, or expertise to estab-
lish an effective youth-mentoring program. Instead, the
Minority Justice Committee partners with existing effective
mentoring programs within communities to bring together
attorney mentors and minority youth.

STRATEGIC PLANNING

Many models exist for strategic planning.#® Based on
Nebraska’s experience, it is important to choose a model that is
appropriate for the Racial Justice Commission’s mission, cul-
ture, complexity and size. Nebraska’s Minority Justice
Committee initiated a strategic-planning process after three
years of implementing reforms. It was at this point that some
of the Minority Justice Committee’s subcommittees had
accomplished their primary goals and requested guidance for
future direction. In addition to assisting the Minority Justice
Committee with prioritizing their goals, developing action
steps, and addressing new policy issues, the strategic-planning
retreat facilitated a way for members to consider why racial
justice issues were important to them and to reconnect with
that passion.

SUSTAINABILITY

An important question that any Racial Justice Commission
must answer is: Is this a temporary or permanent initiative? If
it is decided that the initiative is permanent, the Minority
Justice Committee will need to take steps to “institutionalize”
their efforts and secure a long-term funding mechanism.

The success of a Racial Justice Commission is largely attrib-
uted to the work of its membership. But the risk of relying
heavily on members is the possible loss the commission would
experience if a key member left the Racial Justice Commission.
To the extent possible, commitments need to be developed
with institutions, not just the individuals representing those
institutions. Nebraska learned this lesson the hard way when
one of its primary research partners left for a position in
another state. This time, as Nebraska works to rebuild its
research base, it strives for institutional commitment in addi-
tion to an individual commitment.

There are numerous mechanisms for funding. In hindsight,
the Nebraska Minority Justice Committee wishes it had
insisted on state funding from the beginning. Nebraska’s ini-
tiative is primarily funded by the Nebraska State Bar
Association. Funding has also been sought via the courts’ bud-

36. A full list of Nebraska’s Minority Justice Committee members is
available  online at:  http:/www.supremecourt.ne.gov/
commissions/mji.shtml

37. Supranote 11.

38. Supra note 14.

39. See Kelly Bartling, College Hosts First Pre-Law Institute, THE
ScARLET (Univ. Nebraska-Lincoln), Aug. 28, 2003, available at

162 Court Review - Volume 44

http://www.unl.edu/scarlet/v13n20/v13n20features.html#anchor
355891.

40. See JOHN BRYSON, STRATEGIC PLANNING FOR PUBLIC AND NONPROFIT
ORGANIZATIONS: A GUIDE TO STRENGTHENING AND SUSTAINING
ORGANIZATIONAL ACHIEVEMENT (1996); CARTER MCNAMARA, FIELD
GUIDE TO NONPROFIT STRATEGIC PLANNING AND FACILITATION
(20006).



get (subject to approval by the Nebraska legislature) every year
since 2005. It has been difficult to convince the legislature that
they should fund a program that has been operating under pri-
vate funding, even though the work directly benefits the court
system and court users. In the mean time, the Minority Justice
Committee has attempted to relieve the financial burden on
the bar association by obtaining grants from local, state, and
national funding agencies. Additionally, through the Nebraska
State Bar Association’s Foundation, the Minority Justice
Committee has acquired 501(c)(3) status and obtains addi-
tional funds through charitable contributions and corporate
donations.#!

RESOURCES
National Consortium for Racial and Ethnic Fairness in
the Courts

States that are considering undertaking a statewide exami-
nation of racial justice issues can consult with the National
Consortium on Racial and Ethnic Fairness in the Courts
(“National Consortium”).42 The National Consortium is com-
mitted (1) to encouraging states to examine the treatment
accorded minorities in their courts; (2) to sharing the collec-
tive knowledge of task forces and commissions with courts,
law enforcement, and the community; and (3) to providing
technical assistance and expertise to commissions, task forces,
and other interested organizations and individuals on the sub-
ject of racial and ethnic fairness.

National Center for State Courts

At the request of the National Consortium, the National
Center for State Courts established a clearinghouse for the
main findings and recommendations of state commissions that
were established to investigate and improve racial and ethnic
fairness in the courts.#3> The website allows viewers to search
by state and/or topic.

Additionally, the National Center for State Courts has com-
piled information on promising practices relating to five areas:
(1) diverse and representative state judicial workforces; (2) fair
and unbiased behaviors on the part of judges, court staff, attor-
neys, and others subject to court authority in the courthouse;
(3) comprehensive, system-wide improvements to reduce
racial and ethnic disparities in criminal, domestic violence,
juvenile, and abuse and neglect cases; (4) the availability of
timely and high-quality services to improve access to the
courts for people with limited English proficiency; and (5)
diverse and representative juries. A website has been created
for this campaign that includes a searchable database, and an
e-newsletter has been prepared to spotlight program across the
country that address racial and ethnic fairness.+

lll. SUMMARY

Ideally, states that undertake investigations to document
and begin to understand racial disparities within state court
systems will also establish an implementation phase to execute
evidence-based policy reforms. This article highlights some of
the ways (legislative reform, supreme court rule changes, and
programmatic initiatives) that Nebraska has made reforms for
a more equitable system. This article also reflects on the fac-
tors that have made this initiative successful, including: build-
ing credibility; a seamless transition between phases; organiza-
tion, leadership, and composition; effective partnerships;
strategic planning; sustainability; and utilizing existing
national resources.

Elizabeth Neeley, Ph.D. is the senior research
manager of the University of Nebraska Public
Policy Center's Access to Justice core priority
area. Her primary role is as the director of
Nebraska's Minority Justice Committee, a joint
initiative of the Nebraska Supreme Court and
Nebraska State Bar Association established to
address issues of racial fairness in the courts. In
this capacity Neeley serves on the board of directors of the
National Consortium on Racial and Ethnic Fairness in the Courts.
She is a member of the Nebraska Supreme Court's Interpreter
Advisory Committee and the Nebraska Crime Commission's
Committee on Disproportionate Minority Confinement. Neeley
received her B.S. in sociology at Doane College in 2000; she
received a master's degree in sociology in 2001 and a Ph.D. in
sociology in 2004, both from the University of Nebraska-Lincoln.

41. See the Nebraska Lawyers Foundation’s website at
http://www.nebar.com/displaycommon.cfm?an=4.
42. See the National Consortium’s website online at:

http://www.consortiumonline.net/

43. See the National Center for State Court’s Racial Fairness
Initiative Database online at:  http://www.ncsconline.org/
Projects_ Initiatives/REFI/reb.htm

44. See http://www.ncsconline.org/ref/.
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USING OUR INDEX

No publication has published more practical information
for judges in the past decade than Court Review. Now there’s
a handy way for members of the American Judges Association
to easily access all of it: every article published from 1998 to
the present is available at the American Judges Association’s
website, and we now have a subject-matter index to help
guide you to anything that might be of interest.

For example, if you are interested in mediation, yow'd look
at the entries for Alternative Dispute Resolution on this page.
(And if you looked up Mediation, you'd see a cross-reference
to Alternative Dispute Resolution.) You'd quickly find Judge
Morton Denlow’s helpful article on how to make sure that the
case you thought you'd just settled stayed settled as well as
Judge Karen Arnold-Burger’s helpful guide to using mediation
in municipal court. Both articles—like many in Court
Review—give you the benefit of lessons learned by other
judges through years of experience.

You'll also be able quickly to locate lots of articles for which
we receive regular requests to reprint for use at judicial-edu-
cation programs: psychologist Isaiah Zimmerman’s Isolation
in the Judicial Career (under Judges and Judging); law profes-
sor Julie Kunce Field’s Visits in Cases Marked by Violence:
Judicial Actions That Can Keep Children and Victims Safe
(Domestic Violence); Blacks Law Dictionary editor Bryan
Garner’s Clearing the Cobwebs from Judicial Opinions or Judge
Richard Posner’s reply, Against Footnotes (Legal Writing); or
public-opinion consultant John Russonello’s Speak to Values:
How to Promote the Courts and Blunt Attacks on the Judiciary
(Public Opinion).

We hope you'll set aside this issue for easy reference to all
of these articles. Each entry provides the specific URL address
where you can find the full article at the AJAs website. As a
further benefit of your AJA membership, we will keep the
index updated on the website, and the web version will
include easy-to-click hyperlinks to take you to each article.
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Recent Civil Decisions of the United States Supreme
Court: The 2004-2005 Term. Charles H. Whitebread.
Summer 2005 at 14. <http://aja.ncsc.dni.us/courtrv/cr42-2/
CR42-2Whitebread.pdf>

Recent Civil Decisions of the United States Supreme
Court: The 2005-2006 Term. Charles H. Whitebread. 43
Ct. Rev. 32 (2007). <http://aja.ncsc.dni.us/courtrv/cr43-1/
CR43-1WhitebreadCivil.pdf>

Recent Civil Decisions of the United States Supreme
Court: The 2006-2007 Term. Charles H. Whitebread. 43
Ct. Rev. 116 (2007). <http://aja.ncsc.dni.us/courtrv/cr43-3/
CR43-3WhitebreadCivil.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 1998-1999 Term. Charles H. Whitebread.
Winter 2000 at 16. <http:/aja.ncsc.dni.us/courtrv/cr36-4/
36-4Whitebread Criminal.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 1999-2000 Term. Charles H. Whitebread. Fall
2000 at 18. <http://aja.ncsc.dni.us/courtrv/cr37/cr37-3/
CR37-3Whitebread Crim.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2000-2001 Term. Charles H. Whitebread.
Summer 2001 at 41. <http://aja.ncsc.dni.us/courtrv/cr38-2/
CR38-2Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2001-2002 Term. Charles H. Whitebread.
Spring 2002 at 26. <http://aja.ncsc.dni.us/courtrv/cr39-1/
CR39-1Whitebread Criminal.pdf>
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Recent Criminal Decisions of the United States Supreme
Court: The 2002-2003 Term. Charles H. Whitebread.
Summer 2003 at 16. <http://aja.ncsc.dni.us/courtrv/cr40-2/
CR40-2Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2003-2004 Term. Charles H. Whitebread.
Spring 2004 at 30. <http://aja.ncsc.dni.us/courtrv/cr-41-1/
CR41-1Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2004-2005 Term. Charles H. Whitebread.
Spring 2005 at 26. <http://aja.ncsc.dni.us/courtrv/cr42-1/
CR%2042-1Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2005-2006 Term. Charles H. Whitebread. 43
Ct. Rev. 23 (2006). <http://aja.ncsc.dni.us/courtrv/cr43-1/
CR43-1WhitebreadCriminal.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2006-2007 Term. Charles H. Whitebread. 43
Ct. Rev. 132 (2007). <http://aja.ncsc.dni.us/courtrv/cr43-3/
CR43-3Whitebread Criminal.pdf>

Recent Criminal Procedure Decisions of the United States
Supreme Court: The 1997-1998 Term. Charles H.
Whitebread. Summer 1998 at 14. <http://aja.ncsc.dni.us/
courtrv/cr35-2/CR35-2 Whitebread.pdf>

The Resource Page: Focus on the Miranda Rule. Winter
1998 at 42. <http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4
Resource.pdf>

Should Judges Be More Like Politicians? Roy A.
Schotland. Spring 2002 at 8. <http:/aja.ncsc.dni.us/
courtrv/cr39-1/CR39-1Schotland.pdf>

Time to Reflect: When Should “Dangerous” Speech Lose
its First Amendment Shield? Carey Brian Meadors.
Summer 1999 at 46. <http://aja.ncsc.dni.us/courtrv/cr36-2/
CR36-2Meadors.pdf>

Court Finances

The Challenge of Funding State Courts in Tough Fiscal
Times. Michael L. Buenger. Summer 2004 at 14.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Buenger.pdf>

On the Effective Use of Resources in Pennsylvania.
Stephen J. McEwen, Jr. Fall 1998 at 48.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3McEwen.pdf>

Is Judicial Independence a Casualty in State and Local
Budget Battles? Panel Discussion: Michael C. Cicconetti,
moderator; Michael L. Buenger, Lawrence G. Myers, and
Robert Wessels, participants. Fall/Winter 2005 at 10.
<http://aja.ncsc.dni.us/courtrv/cr41-3and4/CR41-3-4
JudIndep.pdf>



Resources: The Key to Determining Time on Appeal.
Roger Hanson. Fall 1998 at 34.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3Hanson.pdf>

Courts — Appellate

Afterword. Bryan A. Garner. Summer 2001 at 28.
<http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2Garner
Afterword.pdf>

Against Footnotes. Richard A. Posner. Summer 2001 at
24. <http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2
Posner.pdf>

A Brief Article On Electronic Briefs. Steve Leben. Winter
2001 at 45. <http://aja.ncsc.dni.us/courtrv/cr37/cr37-4/
cr37-4/CR37-4Leben.pdf>

Clearing the Cobwebs from Judicial Opinions. Bryan A.
Garner. Summer 2001 at 4.
<http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2Garner.pdf>

On the Effective Use of Resources in Pennsylvania.
Stephen J. McEwen, Jr. Fall 1998 at 48.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3McEwen.pdf>

First Things First: The Lost Art of Summarizing. Joseph
Kimble. Summer 2001 at 30.
<http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2Kimble.pdf>

From Telling to Listening: A Therapeutic Analysis of the
Role of Courts in Minority-Majority Conflicts. Nathalie
Des Rosiers. Spring 2000 at 54. <http://aja.ncsc.dni.us/

courtrv/cr37/cr37-1/CR9 DesRosiers.pdf>

No Longer Speaking in Code. Rodney Davis. Summer
2001 at 26. <http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2
Davis.pdf>

Quiet Justice: Unreported Opinions of the United States
Court of Appeals — A Modest Proposal for Change. Robert
J. Van Der Velde. Summer 1998 at 20.
<http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
VanDerVelde.pdf>

The Resource Page: Focus on Unpublished Opinions.
Summer 2000 at 37. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-2/CR37-2 Resource.pdf>

Resources: The Key to Determining Time on Appeal.
Roger Hanson. Fall 1998 at 34.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3Hanson.pdf>

Therapeutic Jurisprudence on Appeal. Amy D. Ronner.
Spring 2000 at 64. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-1/CR9 Ronner.pdf>
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TV or Not TV: The Telecast of Appellate Arguments in
Pennsyvlania. Stephen J. McEwen, Jr. Winter 2000 at 10.
<http://aja.ncsc.dni.us/courtrv/cr36-4/36-4McEwen.pdf>

Courts — Federal

Breaking News: Miller Is Distinguishable from Branzburg.
Levon Q. Schlichter. 43 Ct. Rev. 183.
<http://aja.ncsc.dni.us/courtrv/cr43-4/CR43-4
Schlichter.pdf>

The Hyde Bill: An Attempt to Resurrect the 1910 Three-
Judge Court Act. Tamara Hall. Spring 1998 at 32.
<http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1Hall.pdf>

An Interview with Eleanor Dean Acheson. Summer 1998
at 6. <http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
Acheson.pdf>

Quiet Justice: Unreported Opinions of the United States
Court of Appeals — A Modest Proposal for Change. Robert
J. Van Der Velde. Summer 1998 at 20.
<http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
VanDerVelde.pdf>

Remarks on Judicial Independence. Ruth Bader Ginsburg.
43 Ct. Rev. 112 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-3/CR43-3 Ginsburg.pdf>

The Resource Page: Focus on the Clinton Judicial
Appointees. Fall 2000 at 43. <http://aja.ncsc.dni.us/
courtrv/cr37/cr37-3/CR37-3 Resource.pdf>

Soluble Problems for the Federal Judiciary: Curtailing the
Expansion of Federal Jurisdiction and Other Matters.
William H. Rehnquist. Fall 1998 at 4.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3
Rehnquist.pdf>

Courts — General

Adding Color to the White Paper: Time for Robust
Reciprocal Relationship Between Procedural Justice and
Therapeutic Justice. David B. Wexler. 44 Ct. Rev. 78
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Wexler.pdf>

The Argument Culture and the Courts. [Book review,
reviewing Deborah Tannen, The Argument Culture:
Moving from Debate to Dialogue.] David B. Wexler.
Summer 1998 at 4. <http://aja.ncsc.dni.us/courtrv/cr35-2/
CR35-2Wexler.pdf>



Balancing Act: Can Judicial Independence Coexist with
Court Accountability? Panel Discussion: Michael W.
Manners, moderator; Michael L. Buenger, Kevin S. Burke,
Bobby B. DeLaughter, Malcolm Feeley, Michael R.
McAdam, Mary Campbell McQueen, Jeffrey Rosinek, John
Russonello, Roy A. Schotland, and Robert Wessels.
Fall/Winter 2005 at 44. <http://aja.ncsc.dni.us/courtrv/
cr41-3and4/CR41-3-4Balancing.pdf>

Careful Self-Examination is Vital. Thomas W. Ross.
Winter 2001 at 8. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-4/cr37-4/CR37-4Ross.pdf>

Children and Procedural Justice. Victoria Weisz, Twila
Wingrove, & April Faith-Slaker. 44 Ct. Rev. 36 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Weisz.pdf>

Children as Witnesses: What We Hear Them Say May Not
Be What They Mean. David B. Battin & Stephen J. Ceci.
Spring 2003 at 4. <http://aja.ncsc.dni.us/courtrv/cr40-1/
CR40-1BattinCeci.pdf>

A Court and a Judiciary That Is as Good as Its Promise.
Kevin S. Burke. Summer 2003 at 4.
<http://aja.ncsc.dni.us/courtrv/cr40-2/CR40-2Burke.pdf>

Court Performance Inventory. Winter 1998 at 31.
<http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4Ct
Perflnv.pdf>

Courtroom 302: How America’s Criminal Justice System
Really Works. Angela M. Brouse. [Book review, reviewing
Steve Bogira, Courtroom 302: A Year Behind the Scenes in an
American Criminal Courthouse.] Summer 20at 5.
<http://aja.ncsc.dni.us/courtrv/cr42-2/CR42-2Brouse.pdf>

The Day SARS Came to Town: The Courts Role in
Preventing Epidemics. lan B. Cowan. Winter 2003 at 4.
<http://aja.ncsc.dni.us/courtrv/cr39_4/CR39-4Cowan.pdf>

Defining Optimal Court Performance: The Trial Court

Performance Standards. Pamela Casey. Winter 1998 at 24.

<http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4Casey.pdf>

Evaluating Court Processes for Determining Indigency.
Elizabeth Neeley & Alan Tomkins. 43 Ct. Rev. 4 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-1/CR43-1Neeley.pdf>

Fair Procedures, Yes. But We Dare Not Lose Sight of Fair
Outcomes. Brian H. Bornstein & Hannah Dietrich. 44 Ct.
Rev. 72 (2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-
1/CR44-1-2Bornstein.pdf>

Friends of the Court? The Bar, the Media, and the Public.
Panel Discussion: Steve Leben, moderator; John
Russonello and Malcolm Feeley, panelists. Fall/Winter
2005 at 36. <http://aja.ncsc.dni.us/courtrv/cr41-3and4/
CR41-3-4Friends.pdf>

Going to Scale: A Conversation About the Future of Drug
Courts. Aubrey Fox & Greg Berman. Fall 2002 at 4.
<http://aja.ncsc.dni.us/courtrv/cr39-3/CR39-3
FoxBerman.pdf?

Grounding Frequent Filers: The Trend of Revoking the
Special Status of Overly Litigious Pro Se Litigants.
Michael G. Langan. 43 Ct. Rev. 12 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-1/CR43-1Langan.pdf>

Helping the Pro Se Litigant: A Changing Landscape. Paula
L. Hannaford-Agor. Winter 2003 at 8.
<http://aja.ncsc.dni.us/courtrv/cr39_4/CR39-4
Hannaford.pdf>

An Interview with Phil Anderson and Marilyn Goldman.
Winter 1998 at 8. <http://aja.ncsc.dni.us/courtrv/cr35-4/
CR35-4Anderson.pdf>

From Investigation to Implementation: Factors for
Successful Commissions on the Elimination of Racial and
Ethnic Bias. Elizabeth Neeley. 44 Ct. Rev. 156 (2009).
<http://aja.ncsc.dni.us/courtrv/cr44-4/CR44-4 Neeley.pdf>

Judges, Law, Politics & Strategy. Frank B. Cross.
Fall/Winter 2006 at 28. <http:/aja.ncsc.dni.us/courtrv/
cr42-3and4/CR42-3Cross.pdf>

Judicial Accountability, Fairness, and Independence.
Roger K. Warren. Spring 2005 at 4.
<http://aja.ncsc.dni.us/courtrv/cr42-1/CR%2042-1
Warren.pdf>

Judicial Independence: The Freedom to Be Fair. Panel
Discussion: Jack Ford, moderator; Leo Bowman, Kevin S.
Burke, Michael A. Cicconetti, Malcolm Freeley, Steve
Leben, Michael R. McAdam, Gayle A. Nachtigal, Tam
Nomoto Schumann, and William C. Vickrey, panelists.
Fall/Winter 2005 at 54. <http://aja.ncsc.dni.us/
courtrv/cr41-3and4/CR41-3-4JudIndep2.pdf>

On Judicial Independence Under Pressure. Procter Hug,
Jr. Fall 2001 at 4. <http://aja.ncsc.dni.us/courtrv/cr38-3/
CR38-3Hug.pdf>

Judicial Responses to an Aging America. Max B. Rothman
& Burton D. Dunlop. Spring 2005 at 8.
<http://aja.ncsc.dni.us/courtrv/cr42-1/CR%2042-1
Rothman.pdf>

A Judiciary That Is as Good as Its Promise: The Best
Strategy for Preserving Judicial Independence. Kevin S.
Burke. Summer 2004 at 4.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Burke.pdf>
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The Legislature, the Ballot Boxes, and the Courts. William
E. Raferty. 43 Ct. Rev. 102 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2Raftery.pdf>

Mental Illness and the Courts: Some Reflections on Judges
as Innovators. John P. Petrila & Allison D. Redlich. 43
Ct. Rev. 164 (2007). <http://aja.ncsc.dni.us/courtrv/cr43-4/
CR43-4Patrila.pdf>

Moving Problem-Solving Courts into the Mainstream: A
Report Card from the CCJ-COSCA Problem-Solving
Courts Committee. Daniel J. Becker & Maura D.
Corrigan. Spring 2002 at 4. <http://aja.ncsc.dni.us/
courtrv/cr39-1/CR39-1 BeckerCorrigan.pdf>

The National Action Plan on Lawyer Conduct: A Role for
the Judge in Improving Professionalism in the Legal
System. Paula L. Hannaford. Fall 1999 at 36.
<http://aja.ncsc.dni.us/courtrv/cr36-3/CR%2036-3%20
Hannaford.pdf>

The Perceptions of Self-Represented Tenants in a
Community-Based Housing Court. Rashida Abuwala &
Donald J. Farole. 44 Ct. Rev. 56 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Abuwala.pdf>

Problem-Solving Courts: Do They Create Judicial
Independence Problems or Opportunities or Both? Panel
Discussion: Michael R. McAdam, moderator; Kevin S.
Burke and Mary Campbell McQueen, panelists.
Fall/Winter 2005 at 28. <http://aja.ncsc.dni.us/courtrv/
cr41-3and4/CR41-3-4 ProbSolv.pdf>

Procedural Fairness: A Key Ingredient in Public
Satisfaction. Kevin Burke & Steve Leben. 44 Ct. Rev. 4
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2 BurkeLeben.pdf>

Procedural Fairness as a Court Reform Agenda. David B.
Rottman. 44 Ct. Rev. 32 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Rottman.pdf>

Procedural Justice and the Courts. Tom Tyler. 44 Ct. Rew.
26 (2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Tyler.pdf>

On Public Trust and Confidence: Does Experience with
the Courts Promote or Diminish It? David B. Rottman.
Winter 1998 at 14. <http://aja.ncsc.dni.us/courtrv/cr35-4/
CR35-4Rottman.pdf>

Remarks on Judicial Independence. Ruth Bader Ginsburg.
43 Ct. Rev. 112 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-3/CR43-3Ginsburg.pdf>

Resource Materials on Judicial Independence. Roy
Schotland. Summer 2004 at 38. <http://aja.ncsc.dni.us/
courtrv/cr41-2/CR41-2Schotland.pdf>

The Resource Page: Focus on Judicial Independence.
Summer 2004 at 63. <http://aja.ncsc.dni.us/courtrv/cr41-2/
CR41-2Resource.pdf>

The Resource Page: Focus on Pro Se Litigants. Summer
1998 at 35. <http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
Resource.pdf>

Safe and Secure: Protecting Judicial Officials. Neil Alan
Weiner, Donald J. Harris, Frederick S. Calhoun, Victor E.
Flango, Donald Hardenbergh, Charlotte Kirschner,
Thomas O’Reilly, Robert Sobolevitch, and Bryan Vossekuil.
Winter 2000 at 26. <http:/aja.ncsc.dni.us/courtrv/cr36-4/
36-4SafeSecure.pdf>

Smarter Sentencing: On the Needs to Consider Crime
Reduction as a Goal. Michael Marcus. Winter 2004 at 16.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3
Marcus.pdf>

Speak to Values: How to Promote the Courts and Blunt
Attacks on the Judiciary. John Russonello. Summer 2004
at 10. <http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2
Russonello.pdf>

Thoughts About Enriching Judicial Independence by
Improving the Retention Vote Phase of Appointive
Selection Systems. Hon. John E Irwin & Daniel L. Real.
43 Ct. Rev. 60 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-2/CR43-2Irwin.pdf>

The Tyranny of the “Or” Is the Threat to Judicial
Independence, Not Problem-Solving Courts. Kevin S.
Burke. Summer 2004 at 32.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Burke2.pdf>

The White Decision in the Court of Opinion: Views of
Judges and the General Public. David B. Rottman. Spring
2002 at 16. ,http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1
Rottman.pdf>

Working on the Components of Judicial Independence.
Ronald M. George. Spring 2005 at 4.
<http://aja.ncsc.dni.us/courtrv/cr41-3and4/CR41-3-4
George.pdf>

“You Don’t Have to Hear, Just Interpret!”: How
Ethnocentrism in the California Courts Impedes Equal
Access to the Courts for Spanish Speakers. Roxana
Cardenas. Fall 2001 at 24. <http://aja.ncsc.dni.us/courtrv/
cr38-3/CR38-3Cardenas.pdf>
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Courts — Municipal

Judicial Independence in the Municipal Court: Preliminary
Observations from Missouri. Lawrence G. Myers.

Summer 2004 at 26. <http://aja.ncsc.dni.us/courtrv/cr41-2/
CR41-2Myers.pdf>

Municipal Court Mediation: Reducing the Barking Dog
Docket. Karen Arnold-Burger. Fall 1998 at 50.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3
Arnold-Burger.pdf>

Courts — State

Appointive Selection of Judges, Limited-Jurisdiction
Courts with Non-Lawyer Judiciaries, and Judicial
Independence. Norman L. Greene. 43 Ct. Rev. 80 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-2/CR%2043-2
Greene.pdf>

The Challenge of Funding State Courts in Tough Fiscal
Times. Michael L. Buenger. Summer 2004 at 14.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Buenger.pdf>

Defining Optimal Court Performance: The Trial Court
Performance Standards. Pamela Casey. Winter 1998 at 24.
<http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4Casey.pdf>

On the Effective Use of Resources in Pennsylvania.
Stephen J. McEwen, Jr. Fall 1998 at 48.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3McEwen.pdf>

An Interview with Eleanor Dean Acheson. Summer 1998
at 6.
<http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2Acheson.pdf>

An Interview with Roger Warren. Spring 1999 at 4.
<http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1Warren.pdf>

An Interview with Thomas Zlaket. Fall 2000 at 4.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-3/CR37-3
Zlaket.pdf>

An Introduction to the State Justice Institute. Richard Van
Duizend. Winter 1998 at 6.
<http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4
VanDuizend.pdf>

Judicial Reform in Texas: A Look Back After Two Decades.
Anthony Champagne. 43 Ct. Rev. 68 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2
Champagne.pdf>

Lessons from an Unusual Retention Election. Shira J.
Goodman & Lynn A. Macks. Cite.
<http://aja.ncsc.dni.us/courtrv/cr42-3and4/CR42-3
GoodmanMarks.pdf>
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Procedural Fairness in the California Courts. Douglas
Denton. 44 Ct. Rev. 44 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Denton.pdf>

On Public Trust and Confidence: Does Experience with
the Courts Promote or Diminish It? David B. Rottman.
Winter 1998 at 14. <http://aja.ncsc.dni.us/courtrv/cr35-4/
CR35-4Rottman.pdf>

Racial and Ethnic Bias in the Courts: Impressions from
Public Hearings. Elizabeth Neeley. Winter 2004 at 26.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3
Neeley.pdf>

The Resource page: Focus on Drug Courts. Spring 1998 at
39. <http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1
Resource.pdf>

Resources: The Key to Determining Time on Appeal.
Roger Hanson. Fall 1998 at 34.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3Hanson. pdf>

Saving the State Justice Institute. José E Dimas. Winter
2002 at 4. <http://aja.ncsc.dni.us/courtrv/cr38-4/CR38-4
Dimas.pdf>

TV or Not TV: The Telecast of Appellate Arguments in
Pennsylvania. Stephen J. McEwen, Jr. Winter 2000 at 10.
<http://aja.ncsc.dni.us/courtrv/cr36-4/36-4McEwen.pdf>

Y2K Meets ADR: Monitoring Y2K Filings Encouraged.
Elizabeth Kent & Douglas Van Epps. Winter 1998 at 4.
<http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4Kent.pdf>

Court Technology

Courtroom Technology from the Judge’s Perspective.
Fredric I. Lederer. Spring 1998 at 20.
<http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1Lederer.pdf>

E-Courts: The Times They Are a Changin’. James E.
McMillan. Fall/Winter 2006 at 41. <http://aja.ncsc.dni.us/
courtrv/cr42-3and4/CR42-3 McMillan.pdf>

The Resource Page: Focus on Electronic Discovery. Spring
2005 at 40. <http://aja.ncsc.dni.us/courtrv/cr42-1/
CR%2042-1Focus.pdf>

Courts — Traffic

Coming to a Court Near You: An Unlicensed Immigrant
Driver. Mary A. Celeste. Spring 2001 at 6.
<http://aja.ncsc.dni.us/courtrv/cr38-1/CR38-1Celeste.pdf>

DWI Courts: The Newest Problem-Solving Courts. Victor
E. Flango. Spring 2005 at 22. <http://aja.ncsc.dni.us/
courtrv/cr42-1/CR%2042-1Flango.pdf>



Judicial Report on the Adjudication and Sanctioning of
Hard-Core Drinking Drivers. Robyn D. Robertson & Herb
M. Simpson. Summer 2003 at 8. <http://aja.ncsc.dni.us/
courtrv/cr40-2/CR40-2Robertson.pdf>

How Useful Is the New Aggressive Driving Legislation?
Victor E. Flango & Ann L. Keith. Winter 2004 at 34.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3
FlangoKeith.pdf>

Criminal Procedure

Actual Innocence: The Justice System Confronts Wrongful
Convictions. Steve Leben. [Book review, reviewing Barry
Scheck, Peter Neufeld, and Jim Dwyer, Actual Innocence:
Five Days to Execution and Other Dispatches from the
Wrongfully Convicted.] Winter 2000 at 12.
<http://aja.ncsc.dni.us/courtrv/cr36-4/36-4Leben
Review.pdf>

Courtroom 302: How America’s Criminal Justice System
Really Works. Angela M. Brouse. [Book review, reviewing
Steve Bogira, Courtroom 302: A Year Behind the Scenes in an
American Criminal Courthouse.] Summer 2005 at 5.
<http://aja.ncsc.dni.us/courtrv/cr42-2/CR42-2Brouse.pdf>

Curtailing the Sentencing Power of Trial Judges: The
Unintended Consequences. Alexander B. Smith & Harriet
Pollack. Summer 1999 at 4. <http://aja.ncsc.dni.us/
courtrv/cr36-2/CR36-2 SmithPol.pdf>

The Federal Sentencing Guidelines: An Infectious
Antidote. Rosalind Alexis Sargent. Winter 2003 at 24.
<http://aja.ncsc.dni.us/courtrv/cr39_4/CR39-4Sargent.pdf>

The Ignition Interlock System: An Evidentiary Tool
Becomes a Sentencing Element. Andrew Fulkerson.
Winter 2003 at 18. <http://aja.ncsc.dni.us/courtrv/
cr39_4/CR39-4Fulkerson.pdf>

Illinois v. Wardlow: The Empowerment of Police, the
Weakening of the Fourth Amendment. Pamela
Richardson. Winter 2002 at 36. <http://aja.ncsc.dni.us/
courtrv/cr38-4/CR38-4 Richardson.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 1998-1999 Term. Charles H. Whitebread.
Winter 2000 at 16. <http://aja.ncsc.dni.us/courtrv/cr36-4/
36-4Whitebread Criminal.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 1999-2000 Term. Charles H. Whitebread. Fall
2000 at 18. <http://aja.ncsc.dni.us/courtrv/cr37/cr37-3/
CR37-3Whitebread Crim.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2000-2001 Term. Charles H. Whitebread.
Summer 2001 at 41. <http://aja.ncsc.dni.us/courtrv/cr38-2/
CR38-2Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2001-2002 Term. Charles H. Whitebread.
Spring 2002 at 26. <http://aja.ncsc.dni.us/courtrv/cr39-1/
CR39-1Whitebread Criminal.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2002-2003 Term. Charles H. Whitebread.
Summer 2003 at 16. <http://aja.ncsc.dni.us/courtrv/cr40-2/
CR40-2Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2003-2004 Term. Charles H. Whitebread.
Spring 2004 at 30. <http://aja.ncsc.dni.us/courtrv/cr-41-1/
CR41-1Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2004-2005 Term. Charles H. Whitebread.
Spring 2005 at 26. <http://aja.ncsc.dni.us/courtrv/cr42-1/
CR%2042-1Whitebread.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2005-2006 Term. Charles H. Whitebread. 43
Ct. Rev. 23 (2006). <http://aja.ncsc.dni.us/courtrv/cr43-1/
CR43-1Whitebread Criminal.pdf>

Recent Criminal Decisions of the United States Supreme
Court: The 2006-2007 Term. Charles H. Whitebread. 43
Ct. Rev. 132 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-3/CR43-3Whitebread Criminal. pdf>

Recent Criminal Procedure Decisions of the United States
Supreme Court: The 1997-1998 Term. Charles H.
Whitebread. Summer 1998 at 14. <http://aja.ncsc.dni.us/
courtrv/cr35-2/CR35-2Whitebread.pdf>

The Resource Page: Focus on the Miranda Rule. Winter
1998 at 42. <http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4
Resource.pdf>

Robes and Rehabilitation: How Judges Can Help Offenders
“Make Good.” David B. Wexler. Spring 2001 at 18.
<http://aja.ncsc.dni.us/courtrv/cr38-1/CR38-1Wexler.pdf>

Smarter Sentencing: On the Needs to Consider Crime
Reduction as a Goal. Michael Marcus. Winter 2004 at 16.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3
Marcus.pdf>

Sex Offender Recidivism: A Challenge for the Court.
Laurie Robinson. Spring 1999 at 16.
<http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1
Robinson.pdf>

Two Letters to Judge Eaton. Paul D. Carrington. Summer

2000 at 14. <http://aja.ncsc.dni.us/courtrv/cr37/cr37-2/
CR37-2Carrington.pdf>

Court Review - Volume 44 173



Why Minors Accused of Serious Crimes Cannot Waive
Counsel. Stephen J. Ceci. Winter 2000 at 8.
<http://aja.ncsc.dni.us/courtrv/cr36-4/36-4ceci.pdf>

Damages

BMW of North America, Inc. V. Gore: An Explanation of
Standards or a Mere Examination of the Constitutional
Boundaries of Punitive Damage Awards. Donnie E.
Martin. Spring 1996 at 26. <http://aja.ncsc.dni.us/courtrv/
cr35-1/CR35-1Martin.pdf>

Punitive Damages after Philip Morris USA v. Williams.
Benjamin C. Zipursky. 44 Ct. Rev. 134 (2009).
<http://aja.ncsc.dni.us/courtrv/cr44-4/CR44-4Zipursky.pdf>

Divorce/Domestic Relations

See Family Law.

Domestic Violence

Cautions About Applying Neuroscience to Batterer
Intervention. Edward Gondolf. 43 Ct. Rev. 178 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-4/CR43-4Gondolf.pdf>

Creating a Domestic Violence Court: Combat in the
Trenches. Randal B. Fritzler & Leonore M.J. Simon.
Spring 2000 at 28. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-1/CR9FritzlerSimon.pdf>

Dealing with Complex Evidence of Domestic Violence: A
Primer for the Civil Bench. Jane H. Aiken & Jane C.
Murphy. Summer 2002 at 12. <http://aja.ncsc.dni.us/
courtrv/cr39-2/CR39-2AikenMurphy.pdf>

Firearms and Domestic Violence: A Primer for Judges.
Darren Mitchell & Susan B. Carbon. Summer 2002 at 32.
<http://aja.ncsc.dni.us/courtrv/cr39-2/CR39-2
MitchellCarbon.pdf>

The Importance of Understanding Love and Other
Feelings in Survivors’ Experiences of Domestic Violence.
Kate Paradine. Spring 2000 at 40.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-1/
CR9Paradine.pdf>

Making a Difference: Tools to Help Judges Support the
Healing of Children Exposed to Domestic Violence. Lavita
Nadkarni & Barbara Zeek Shaw. Summer 2002 at 24.
<http://aja.ncsc.dni.us/courtrv/cr39-2/CR39-2
NadkarniShaw.pdf>

The Myth of Epidemic False Allegations of Sexual Abuse
in Divorce Cases. Merrilyn McDonald. Spring 1998 at 12.
<http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1
McDonald.pdf>
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The Parenting of Men Who Batter. Lundy Bancroft.
Summer 2002 at 44. <http://aja.ncsc.dni.us/courtrv/cr39-2/
CR39-2Bancroft.pdf>

The Resource Page: Focus on Domestic Violence. Summer
2002 at 50. <http://aja.ncsc.dni.us/courtrv/cr39-2/CR39-2
Resource.pdf>

Screening for Domestic Violence: Meeting the Challenge of
Identifying Domestic Relations Cases Involving Domestic
Violence and Developing Strategies for Those Cases. Julie
Kunce Field. Summer 2002 at 4. <http://aja.ncsc.dni.us/
courtrv/cr39-2/CR39-2 Field.pdf>

Visits in Cases Marked by Violence: Judicial Actions That
Can Help Keep Children and Victims Safe. Julie Kunce
Field. Fall 1998 at 23. <http://aja.ncsc.dni.us/courtrv/
cr35-3/CR35-3KunceField.pdf>

Drug Courts

Drug Treatment Programs: Policy Implications for the
Judiciary. Arthur H. Garrison. Winter 2002 at 24.
<http://aja.ncsc.dni.us/courtrv/cr38-4/CR38-4
Garrison.pdf>

DWI Courts: The Newest Problem-Solving Courts. Victor
E. Flango. Spring 2005 at 22. <http://aja.ncsc.dni.us/
courtrv/cr42-1/CR%2042-1Flango.pdf>

Judicial Report on the Adjudication and Sanctioning of
Hard-Core Drinking Drivers. Robyn D. Robertson & Herb
M. Simpson. Summer 2003 at 8. <http://aja.ncsc.dni.us/
courtrv/cr40-2/CR40-2Robertson.pdf>

Due Process
Due Process Denied? Exploring the Constitutionality of
the Senate’s Failure to Timely Consider and Vote on
Federal Judicial Nominees. Jeffrey Goldberg. Summer
1998 at 28. <http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
Goldberg.pdf>

Elections
See Judicial Selection.

Ethics
See Judicial Ethics.

Evidence
Children as Witnesses: What We Hear Them Say May Not
Be What They Mean. David B. Battin & Stephen J. Ceci.

Spring 2003 at 4. <http://aja.ncsc.dni.us/courtrv/cr40-1/
CR40-1BattinCeci.pdf>



Disputed Eyewitness Identification Evidence: Important
Legal and Scientific Issues. John C. Brigham, Adina W.
Wasserman & Christian A. Meissner. Summer 1999 at 12.
Expert Evidence: The Road from Daubert to Joiner and
Kumbho Tire. Janusz Puzniak. Fall 2000 at 32.
<http://aja.ncsc.dni.us/courtrv/cr36-2/CR36-2Brigham.pdf>

In Practice, Daubert Raised the Bar. Steve Leben. Fall
2000 at 37.  <http://aja.ncsc.dni.us/courtrv/cr37/cr37-3/
CR37-3Leben.pdf>

A Survey of Judges’ Knowledge and Beliefs About
Eyewitness Testimony. Richard A. Wise & Martin A. Safer.
Spring 2003 at 6. <http://aja.ncsc.dni.us/courtrv/cr40-1/
CR40-1WiseSafer.pdf>

Family Law

Age Differences Among Judges Regarding Maternal
Preference in Child Custody Decisions. Leighton E.
Stamps. Winter 2002 at 18.
<http://aja.ncsc.dni.us/courtrv/cr38-4/CR38-4Stamps.pdf>

Children and Procedural Justice. Victoria Weisz, Twila
Wingrove, & April Faith-Slaker. 44 Ct. Rev. 36 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Weisz.pdf>

On the Limitations of Child-Custody Evaluations. Ira
Daniel Turkat. Summer 2005 at 8.
<http://aja.ncsc.dni.us/courtrv/cr42-2/CR42-2Turkat.pdf>

The Myth of Epidemic False Allegations of Sexual Abuse
in Divorce Cases. Merrilyn McDonald. Spring 1998 at 12.
<http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1
McDonald.pdf>

Visits in Cases Marked by Violence: Judicial Actions That
Can Help Keep Children and Victims Safe. Julie Kunce
Field. Fall 1998 at 23. <http://aja.ncsc.dni.us/courtrv/
cr35-3/CR35-3 KunceField.pdf>

Federal Courts

See Courts — Federal.

Federal Government — Justice Department

An Interview with Eleanor Dean Acheson. Summer 1998
at 6. http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
Acheson.pdf>

History — Judges
Chief Justice John Marshall: Soldier of the Revolution.

Stephen J. McEwen, Jr. Spring 2001 at 4.
<http://aja.ncsc.dni.us/courtrv/cr38-1/CR38-1McEwen.pdf>

Court Gazing: Features of Diversity in the U.S. Supreme
Court Building. Hongxia Liu. Winter 2004 at 4.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3Liu.pdf>

A Judge’s Role in the Rule of Law. William FE Hurst IV.
[Book review, reviewing Brian Z. Tamanaha, On the Rule of
Law: History, Politics, Theory, and Ronald A. Cass, The Rule
of Law in America.] Cite. <http://aja.ncsc.dni.us/courtrv/
cr42-3and4/CR42-3Hurst.pdf>

Impeachment

The Legislature’s Prerogative to Determine Impeachable
Offenses. Matthew Paulose, Jr. Spring 1999 at 22.
<http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1Paoulse.pdf>

Judges and Judging — General

An American Judge at the European Court of Human
Rights. Donald Shaver. 44 Ct. Rev. 132(2009).
<http://aja.ncsc.dni.us/courtrv/cr44-4/CR44-4Shaver.pdf>

The Changing Role of a Judge and Its Implications. Roger
Hanson. Winter 2002 at 10.
<http://aja.ncsc.dni.us/courtrv/cr38-4/CR38-4Hanson.pdf>

Courting Justice with the Heart: Emotional Intelligence in
the Courtroom. Nancy Perry & Patricia H. Murrell.
Spring 2001 at 10. <http://aja.ncsc.dni.us/courtrv/cr38-1/
CR38-1LubianiMurrell.pdf>

Decision Makers and Decision Recipients: Understanding
Disparities in the Meaning of Fairness. Diane
Sivasubramaniam & Larry Heuer. 44 Ct. Rev. 62 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Heuer.pdf>

An Interview with Thomas Zlaket. Fall 2000 at 4.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-3/CR37-3
Zlaket.pdf>

Isolation in the Judicial Career. Isaiah M. Zimmerman.
Winter 2000 at 4. <http://aja.ncsc.dni.us/courtrv/cr36-4/
36-4Zimmerman.pdf>

A Judges’ Guide to Using Social Science. John Monahan
& Laurens Walker. 43 Ct. Rev. 156 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-4/CR43-4
Monahan.pdf>

A Judge’s Role in the Rule of Law. William FE Hurst IV.
[Book review, reviewing Brian Z. Tamanaha, On the Rule of
Law: History, Politics, Theory, and Ronald A. Cass, The Rule
of Law in America.] Cite. <http://aja.ncsc.dni.us/courtrv/
cr42-3and4/CR42-3Hurst.pdf>

Judges vs. Juries. Brian H. Bornstein. 43 Ct. Rev. 56

(2007). <http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2
Bornstein.pdf>

Court Review - Volume 44 175



On Judicial Independence Under Pressure. Procter Hug,
Jr. Fall 2001 at 4. <http://aja.ncsc.dni.us/courtrv/cr38-3/
CR38-3Hug.pdf>

A Judiciary That Is as Good as Its Promise: The Best
Strategy for Preserving Judicial Independence. Kevin S.
Burke. Summer 2004 at 4.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Burke.pdf>

Managing Notorious Trials: Practical Aspects of the High-
Profile Case. Peter V. Ruddick. [Book review, reviewing
Timothy R. Murphy, Paula L. Hannaford, Genevra Kay
Loveland, and G. Thomas Munsterman, Managing
Notorious Trials.] Winter 2001 at 10.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-4/cr37-4/CR37-4
Ruddick.pdf>

Mental Illness and the Courts: Some Reflections on Judges
as Innovators. John P. Petrila & Allison D. Redlich. 43
Ct. Rev. 164 (2007). <http://aja.ncsc.dni.us/courtrv/cr43-4/
CR43-4Patrila.pdf>

The Politics of Judges. Frank B. Cross. [Book review,
reviewing Terri Jennings Peretti, In Defense of a Political
Court.] Summer 2000 at 18. <http://aja.ncsc.dni.us/
courtrv/cr37/cr37-2/CR37-2 Cross.pdf>

Remarks on Judicial Independence. Ruth Bader Ginsburg.
43 Ct. Rev. 112 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-3/CR43-3Ginsburg.pdf>

Resource Materials on Judicial Independence. Roy
Schotland. Summer 2004 at 38. <http://aja.ncsc.dni.us/
courtrv/cr41-2/CR41-2 Schotland.pdf>

The Resource Page: Focus on Judicial Independence.
Summer 2004 at 63. <http://aja.ncsc.dni.us/courtrv/cr41-2/
CR41-2Resource.pdf>

Safe and Secure: Protecting Judicial Officials. Neil Alan
Weiner, Donald Harris, Frederick S. Calhoun, Victor E.
Flango, Donald Hardenbergh, Charlotte Kirschner,
Thomas O’Reilly, Robert Sobolevitch, and Bryan Vossekuil.
Winter 2000 at 26. <http://aja.ncsc.dni.us/courtrv/cr36-4/
36-4SafeSecure.pdf>

A Survey of Judges’ Knowledge and Beliefs About
Eyewitness Testimony. Richard A. Wise & Martin A. Safer.
Spring 2003 at 6. <http://aja.ncsc.dni.us/courtrv/cr40-1/
CR40-1WiseSafer.pdf>

Thoughts About Enriching Judicial Independence by
Improving the Retention Vote Phase of Appointive
Selection Systems. Hon. John E Irwin & Daniel L. Real.
43 Ct. Rev. 60 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-2/CR43-2Irwin.pdf>
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The Tyranny of the “Or” Is the Threat to Judicial
Independence, Not Problem-Solving Courts. Kevin S.
Burke. Summer 2004 at 32.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Burke2.pdf>

Judicial Compensation

Soluble Problems for the Federal Judiciary: Curtailing the
Expansion of Federal Jurisdction and Other Matters.
William H. Rehnquist. Fall 1998 at 4.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3
Rehnquist.pdf>

Judicial Discipline

Good Judging and Good Judgment. Stephen C. Yeazell.
Fall 1998 at 8. <http://aja.ncsc.dni.us/courtrv/cr35-3/
CR35-3Yeazell.pdf>

An Interview with Steven Lubet. Spring 1998 at 6.
<http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1Lubet.pdf>

Judicial Ethics

The Ethics of Judicial Commentary: A Reply to Lubet.
Richard A. Posner. Summer 2000 at 6.

Extra-Judicial Speech: Navigating Perils and Avoiding
Pitfalls. William G. Ross. Summer 2001 at 36.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-2/CR37-2
Posner.pdf>

Free Speech and Judicial Neutrality: A Reply to Professor
Freedman. Steven Lubet. Winter 2001 at 6.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-4/cr37-4/CR37-4
Lubet.pdf>

Free Speech for Judges: A Commentary on Lubet, et al. V.
Posner. Monroe H. Freedman. Winter 2001 at 4.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-4/cr37-4/CR37-4
Freedman.pdf>

Good Judging and Good Judgment. Stephen C. Yeazell.
Fall 1998 at 8. <http://aja.ncsc.dni.us/courtrv/cr35-3/
CR35-3Yeazell.pdf>

An Interview with Steven Lubet. Spring 1998 at 6.
<http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1Lubet.pdf>

On Judge Posner and the Perils of Commenting on
Pending or Impending Proceedings. Steven Lubet.
Summer 2000 at 4. <http://aja.ncsc.dni.us/courtrv/
cr37/cr37-2/CR37-2Lubet.pdf>

Judges, Law, Politics & Strategy. Frank B. Cross.
Fall/Winter 2006 at 28. <http:/aja.ncsc.dni.us/courtrv/
cr42-3and4/CR42-3Cross.pdf>



Judicial Candidate Speech After Republican Party of
Minnesota v. White. Jan Witold Baran. Spring 2002 at 12.
<http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1Baran.pdf>

Resource Materials on Judicial Independence. Roy
Schotland. Summer 2004 at 38. <http://aja.ncsc.dni.us/
courtrv/cr41-2/CR41-2 Schotland.pdf>

The Resource Page: Focus on Campaign-Conduct Rules.
Fall/Winter 2005 at 66. <http://aja.ncsc.dni.us/courtrv/
cr41-3and4/CR41-3-4Focus.pdf>

The Resource Page: Focus on U.S. v. Microsoft. Spring
2001 at 25. <http://aja.ncsc.dni.us/courtrv/cr38-1/CR38-1
Resource.pdf>

The Resource Page: Focus on U.S. v. Microsoft. Winter
2001 at 34. <http://aja.ncsc.dni.us/courtrv/cr37/cr37-4/
cr37-4/CR37-4Resource.pdf>

Should Judges Be More Like Politicians? Roy A.
Schotland. Spring 2002 at 8. <http://aja.ncsc.dni.us/
courtrv/cr39-1/CR39-1 Schotland.pdf>

When Is an Investigation Merely an Investigation? A
Response to Posner. Steve Lubet. Summer 2000 at 7.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-2/CR37-2
LubetResponse.pdf>

The White Decision in the Court of Opinion: Views of
Judges and the General Public. David B. Rottman. Spring
2002 at 16. <http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1
Rottman.pdf>

Judicial Selection

Judicial Candidate Speech After Republican Party of
Minnesota v. White. Jan Witold Baran. Spring 2002 at 12.
<http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1Baran.pdf>

Judicial Elections: Changes and Challenges. Jan Witold
Baran. Fall/Winter 2006 at 16. <http://aja.ncsc.dni.us/
courtrv/cr42-3and4/CR42-3Baran.pdf>

Judicial Elections: Current Threats to Nonpartisan
Elections and Are Retention Elections Safe? Panel
Discussion: Gayle A. Nachtigal, moderator; Roy A.
Schotland and Jeffrey Rosinek. Fall/Winter 2005 at 18.
<http://aja.ncsc.dni.us/courtrv/cr41-3and4/CR41-3-4
JudElect.pdf>

Judicial Reform in Texas: A Look Back After Two Decades.
Anthony Champagne. 43 Ct. Rev. 68 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2
Champagne.pdf>
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Merit Selection and Retention: The Great Compromise?
Not Necessarily. Victoria Cecil. Fall 2002 at 20.
<http://aja.ncsc.dni.us/courtrv/cr39-3/CR39-3Cecil.pdf>

The Resource Page: Focus on Campaign-Conduct Rules.
Fall/Winter 2005 at 66. <http:/aja.ncsc.dni.us/courtrv/
cr41-3and4/CR41-3-4Focus.pdf>

Seizing the Accountability Moment: Enlisting Americans
in the Fight to Keep Courts Fair, Impartial, and
Independent. Bert Brandenburg. Fall/Winter 2006 at 22.
<http://aja.ncsc.dni.us/courtrv/cr42-3and4/CR42-3
Brandenburg.pdf>

Should Judges Be More Like Politicians? Roy A.
Schotland. Spring 2002 at 8. <http:/aja.ncsc.dni.us/
courtrv/cr39-1/CR39-1Schotland.pdf>

Some Thoughts on the Problems of Judicial Elections.
Jeffrey Rosinek. Summer 2004 at 20.
<http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2Rosinek.pdf>

Thoughts About Enriching Judicial Independence by
Improving the Retention Vote Phase of Appointive
Selection Systems. Hon. John E Irwin & Daniel L. Real.
43 Ct. Rev. 60 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-2/CR43-2Irwin.pdf>

The White Decision in the Court of Opinion: Views of
Judges and the General Public. David B. Rottman. Spring
2002 at 16. <http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1
Rottman.pdf>

Judicial Selection — Federal

Due Process Denied? Exploring the Constitutionality of
the Senate’s Failure to Timely Consider and Vote on
Federal Judicial Nominees. Jeffrey Goldberg. Summer
1998 at 28. <http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
Goldberg.pdf>

An Interview with Eleanor Dean Acheson. Summer 1998
at 6. <http://aja.ncsc.dni.us/courtrv/cr35-2/CR35-2
Acheson.pdf>

The Resource Page: Focus on the Clinton Judicial
Appointees. Fall 2000 at 43. <http://aja.ncsc.dni.us/
courtrv/cr37/cr37-3/CR37-3Resource.pdf>

Judicial Selection — State

Appointive Selection of Judges, Limited-Jurisdiction
Courts with Non-Lawyer Judiciaries, and Judicial
Independence. Norman L. Greene. 43 Ct. Rev. 80 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-2/CR%2043-2
Greene.pdf>



An Interview with Roy Schotland. Fall 1998 at 12.
<http://aja.ncsc.dni.us/courtrv/cr35-3/CR35-3
Schotland.pdf>

Judicial Reform in Texas: A Look Back After Two Decades.
Anthony Champagne. 43 Ct. Rev. 68 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2
Champagne.pdf>

Lessons from an Unusual Retention Election. Shira J.
Goodman & Lynn A. Macks. Cite. <http://aja.ncsc.dni.us/
courtrv/cr42-3and4/CR42-3GoodmanMarks.pdf>

Judicial Writing

See Legal Writing.

Jury Instructions

See Jury Trials and Jury Reform

Jury Trials and Jury Reform

On Better Jury Selection: Spotting UFO Jurors Before They
Enter the Jury Room. Gregory E. Mize. Spring 1999 at
10. <http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1Mize.pdf>

How Judges Can Help Deliberating Juries: Using the Guide
for Jury Deliberations. Robert G. Boatright and Beth
Murphy. Summer 1999 at 38. <http://aja.ncsc.dni.us/
courtrv/cr36-2/CR36-2Boatright.pdf>

From Investigation to Implementation: Factors for
Successful Commissions on the Elimination of Racial and
Ethnic Bias. Elizabeth Neeley. 44 Ct. Rev. 156 (2009).
<http://aja.ncsc.dni.us/courtrv/cr44-4/CR44-4 Neeley.pdf>

Judges vs. Juries. Brian H. Bornstein. 43 Ct. Rev. 56
(2007). <http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2
Bornstein.pdf>

Jurors’ Unanswered Questions. Shari Seidman Diamond,
Mary R. Rose, and Beth Murphy. Spring 2004 at 20.
<http://aja.ncsc.dni.us/courtrv/cr-41-1/CR41-1
Diamond.pdf>

Jury Instructions in the New Millennium. Peter M.
Tiersma. Summer 1999 at 28.
<http://aja.ncsc.dni.us/courtrv/cr36-2/CR36-2Tiersma.pdf>

Jury Trial Innovations: Charting a Rising Tide. Gregory E.
Mize & Christopher J. Connelly. Spring 2004 at 4.
<http://aja.ncsc.dni.us/courtrv/cr-41-1/CR41-1Mize.pdf>

Recent Evaluative Research on Jury Trial Innovations. B.
Michael Dann & Valerie P Hans. Spring 2004 at 12.
<http://aja.ncsc.dni.us/courtrv/cr-41-1/CR41-1Dann.pdf>

The Resource Page: Focus on Jury Reform. Spring 1999 at
31. <http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1
Resource.pdf>

The Resource Page: Focus on Jury Reform. Spring 2004 at
42. <http://aja.ncsc.dni.us/courtrv/cr-41-1/CR41-1
Resource.pdf>

Legal Writing

Afterword. Bryan A. Garner. Summer 2001 at 28.
<http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2
GarnerAfterword.pdf>

Against Footnotes. Richard A. Posner. Summer 2001 at
24.
<http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2Posner.pdf>

Clearing the Cobwebs from Judicial Opinions. Bryan A.
Garner. Summer 2001 at 4. <http://aja.ncsc.dni.us/
courtrv/cr38-2/CR38-2Garner.pdf>

A Crack at Federal Drafting. Joseph Kimble. Spring 2002
at 44. <http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1
Kimble.pdf>

First Things First: The Lost Art of Summarizing. Joseph
Kimble. Summer 2001 at 30.
<http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2Kimble.pdf>

How to Write an Impeachment Order. Joseph Kimble.
Summer 1999 at 8. <http://aja.ncsc.dni.us/courtrv/cr36-2/
CR36-2Kimble.pdf>

No Longer Speaking in Code. Rodney Davis. Summer
2001 at 26. <http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2
Davis.pdf>

The Resource Page: Focus on Legal Writing. Summer
1999 at 55. <http://aja.ncsc.dni.us/courtrv/cr36-2/CR36-2
Resource.pdf>

The Resource Page: Focus on Legal Writing. Summer
2001 at 46. <http://aja.ncsc.dni.us/courtrv/cr38-2/CR38-2
Resource.pdf>

Trial by Metaphor: Rhetoric, Innovation, and the Juridical
Text. Benjamin L. Berger. Fall 2002 at 30.
<http://aja.ncsc.dni.us/courtrv/cr39-3/CR39-3Berger.pdf>

Mediation

See Alternative Dispute Resolution (ADR).

Municipal Courts

See Courts — Municipal.
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Problem-Solving Courts

See Courts — General, Therapeutic Jurisprudence.

Psychology and Law

Adding Color to the White Paper: Time for Robust
Reciprocal Relationship Between Procedural Justice and
Therapeutic Justice. David B. Wexler. 44 Ct. Rev. 78
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Wexler.pdf>

Age Differences Among Judges Regarding Maternal

Preference in Child Custody Decisions. Leighton E.
Stamps. Winter 2002 at 18. <http://aja.ncsc.dni.us/
courtrv/cr38-4/CR38-4Stamps.pdf>

On Better Jury Selection: Spotting UFO Jurors Before They
Enter the Jury Room. Gregory E. Mize. Spring 1999 at
10. <http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1Mize.pdf>

Cautions About Applying Neuroscience to Batterer
Intervention. Edward Gondolf. 43 Ct. Rev. 178 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-4/CR43-4Gondolf.pdf>

Children and Procedural Justice. Victoria Weisz, Twila
Wingrove, & April Faith-Slaker. 44 Ct. Rev. 36 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Weisz.pdf>

Children as Witnesses: What We Hear Them Say May Not
Be What They Mean. David B. Battin & Stephen J. Ceci.
Spring 2003 at 4. <http://aja.ncsc.dni.us/courtrv/cr40-1/
CR40-1BattinCeci.pdf>

Courting Justice with the Heart: Emotional Intelligence in
the Courtroom. Nancy Perry Lubiani & Patricia H.
Murrell. Spring 2001 at 10. <http://aja.ncsc.dni.us/
courtrv/cr38-1/CR38-1Lubiani Murrell.pdf>

Decision Makers and Decision Recipients: Understanding
Disparities in the Meaning of Fairness. Diane
Sivasubramaniam & Larry Heuer. 44 Ct. Rev. 62 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Heuer.pdf>

Disputed Eyewitness Identification Evidence: Important
Legal and Scientific Issues. John C. Brigham, Adina W.
Wasserman & Christian A. Meissner. Summer 1999 at 12.
<http://aja.ncsc.dni.us/courtrv/cr36-2/CR36-2Brigham.pdf>

Fair Procedures, Yes. But We Dare Not Lose Sight of Fair
Outcomes. Brian H. Bornstein & Hannah Dietrich. 44 Ct.
Rev. 72 (2007-2008). <http://aja.ncsc.dni.us/courtrv/
cr44-1/CR44-1-2Bornstein.pdf>
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On the Importance of Suggestibility Research in Assessing
the Credibility of Children’s Testimony. David A.
Martindale. Fall 2001 at 8. <http://aja.ncsc.dni.us/
courtrv/cr38-3/CR38-3Martindale.pdf>

Isolation in the Judicial Career. Isaiah M. Zimmerman.
Winter 2000 at 4. <http://aja.ncsc.dni.us/courtrv/cr36-4/
36-4Zimmerman.pdf>

A Judges’ Guide to Using Social Science. John Monahan
& Laurens Walker. 43 Ct. Rev. 156 (2007).
<http://aja.ncsc.dni.us/courtrv/cr43-4/CR43-4
Monahan.pdf>

A Judge’s Introduction to Neuropsychological Assessment.
R. K. McKinzey. Winter 2001 at 24.
<http://aja.ncsc.dni.us/courtrv/cr37/cr37-4/cr37-4/CR37-4
McKinzey.pdf>

Judges vs. Juries. Brian H. Bornstein. 43 Ct. Rev. 56
(2007). <http://aja.ncsc.dni.us/courtrv/cr43-2/CR43-2
Bornstein.pdf>

Let's Not Exaggerate the Suggestibility of Children.
Thomas D. Lyon. Fall 2001 at 12.
<http://aja.ncsc.dni.us/courtrv/cr38-3/CR38-3Lyon.pdf>

Mental Competency Evaluations: Guidelines for Judges
and Attorneys. Patricia A. Zapf & Ronald Roesch.
Summer 2000 at 28. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-2/CR37-2 ZapfRoesch.pdf>

Mental Health Review Tribunals in the UK: Applying a
Therapeutic Jurisprudence Perspective. Nicola Ferencz &
James McGuire. Spring 2000 at 48. <http://aja.ncsc.dni.us/
courtrv/cr37/cr37-1/CR9Ferencz McGuire.pdf>

Preliminary Observations from an Evaluation of the
Broward County Mental Health Court. John Petrila,
Norman G. Poythress, Annette McGaha, & Roger
Boothroyd. Winter 2001 at 14. <http://aja.ncsc.dni.us/
courtrv/cr37/cr37-4/cr37-4/CR37-4 Petrila.pdf>

Procedural Fairness: A Key Ingredient in Public
Satisfaction. Kevin Burke & Steve Leben. 44 Ct. Rev. 4
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2BurkeLeben.pdf>

Procedural Fairness as a Court Reform Agenda. David B.
Rottman. 44 Ct. Rev. 32 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Rottman.pdf>

Procedural Justice and the Courts. Tom Tyler. 44 Ct. Rev.
26 (2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Tyler.pdf>



The Resource Page: Focus on Therapeutic Jurisprudence.
Spring 2000 at 67. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-1/CR9Resource.pdf>

Robes and Rehabilitation: How Judges Can Help Offenders
“Make Good.” David B. Wexler. Spring 2001 at 18.
<http://aja.ncsc.dni.us/courtrv/cr38-1/CR38-1Wexler.pdf>

Sex Offender Recidivism: A Challenge for the Court.
Laurie Robinson. Spring 1999 at 16.
<http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1
Robinson.pdf>

Therapeutic Jurisprudence on Appeal. Amy D. Ronner.
Spring 2000 at 64. <http://aja.ncsc.dni.us/courtrv/cr37/
cr37-1/CR9Ronner.pdf>

Why Minors Accused of Serious Crimes Cannot Waive
Counsel. Stephen J. Ceci. Winter 2000 at 8.
<http://aja.ncsc.dni.us/courtrv/cr36-4/36-4ceci.pdf>

Public Opinion

Children and Procedural Justice. Victoria Weisz, Twila
Wingrove, & April Faith-Slaker. 44 Ct. Rev. 36 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Weisz.pdf>

Friends of the Court? The Bar, the Media, and the Public.
Panel Discussion: Steve Leben, moderator; John
Russonello and Malcolm Feeley, panelists. Fall/Winter
2005 at 36. <http://aja.ncsc.dni.us/courtrv/cr41-3and4/
CR41-3-4Friends.pdf>

How Previous Court Experience Influences Evaluations of
the Kansas State Court System. Joseph A. Aistrup & Shala
Mills Bannister. Fall 1999 at 32. <http://aja.ncsc.dni.us/
courtrv/cr36-3/CR%2036-3%20 Aistrup.pdf>

An Interview with Phil Anderson and Marilyn Goldman.
Winter 1998 at 8. <http://aja.ncsc.dni.us/courtrv/cr35-4/
CR35-4Anderson.pdf>

From Investigation to Implementation: Factors for
Successful Commissions on the Elimination of Racial and
Ethnic Bias. Elizabeth Neeley. 44 Ct. Rev. 156 (2009).
<http://aja.ncsc.dni.us/courtrv/cr44-4/CR44-4 Neeley.pdf>

The Perceptions of Self-Represented Tenants in a
Community-Based Housing Court. Rashida Abuwala &
Donald J. Farole. 44 Ct. Rev. 56 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Abuwala.pdf>

Procedural Fairness: A Key Ingredient in Public
Satisfaction. Kevin Burke & Steve Leben. 44 Ct. Rev. 4
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2BurkeLeben.pdf>
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Procedural Fairness as a Court Reform Agenda. David B.
Rottman. 44 Ct. Rev. 32 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Rottman.pdf>

Procedural Justice and the Courts. Tom Tyler. 44 Ct. Rev.
26 (2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Tyler.pdf>

On Public Trust and Confidence: Does Experience with
the Courts Promote or Diminish It? David B. Rottman.
Winter 1998 at 14. <http://aja.ncsc.dni.us/courtrv/cr35-4/
CR35-4Rottman.pdf>

Public Opinion of the Courts: How It Has Been Formed
and How We May Reshape It. Panel Discussion: Catherine
Crier, moderator; Tony Mauro, Lawrence Dark, Tom Tyler,
Stephen J. Parker, and Frank Bennack, Jr., participants.
Fall 1999 at 46. http://aja.ncsc.dni.us/courtrv/cr36-3/
CR%2036-3%20Crier.pdf>

Public Trust and Confidence in the Courts: What Public
Opinion Surveys Mean to Judges. David B. Rottman &
Alan J. Tomkins. Fall 1999 at 24. <http://aja.ncsc.dni.us/
courtrv/cr36-3/CR%2036-3%20Rottman.pdf>

Racial and Ethnic Bias in the Courts: Impressions from
Public Hearings. Elizabeth Neeley. Winter 2004 at 26.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3
Neeley.pdf>

Seizing the Accountability Moment: Enlisting Americans
in the Fight to Keep Courts Fair, Impartial, and
Independent. Bert Brandenburg. Fall/Winter 2006 at 22.
<http://aja.ncsc.dni.us/courtrv/cr42-3and4/CR42-3
Brandenburg.pdf>

Speak to Values: How to Promote the Courts and Blunt
Attacks on the Judiciary. John Russonello. Summer 2004
at 10. <http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2
Russonello.pdf>

The White Decision in the Court of Opinion: views of
Judges and the General Public. David B. Rottman. Spring
2002 at 16. <http://aja.ncsc.dni.us/courtrv/cr39-1/CR39-1
Rottman.pdf>

Public Trust and Confidence

An Interview with Roger Warren. Spring 1999 at 4.
<http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1Warren.pdf>

Children and Procedural Justice. Victoria Weisz, Twila
Wingrove, & April Faith-Slaker. 44 Ct. Rev. 36 (2007-
2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Weisz.pdf>



Critical Issues Affecting Public Trust and Confidence in
the Courts. Panel Discussion: Charles Ogletree, Jr., mod-
erator; Lyle Denniston, Beverly Watts Davis, Mary
Hernandez, and Frances Zemans, participants. Fall 1999
at 54. <http://aja.ncsc.dni.us/courtrv/cr36-3/
CR%2036-3%200gletree.pdf>

How Previous Court Experience Influences Evaluations of
the Kansas State Court System. Joseph A. Aistrup & Shala
Mills Bannister. Fall 1999 at 32. <http://aja.ncsc.dni.us/
courtrv/cr36-3/CR%2036-3%20Aistrup.pdf>

From Investigation to Implementation: Factors for
Successful Commissions on the Elimination of Racial and
Ethnic Bias. Elizabeth Neeley. 44 Ct. Rev. 156 (2009).
<http://aja.ncsc.dni.us/courtrv/cr44-4/CR44-4 Neeley.pdf>

Judicial Accountability, Fairness, and Independence.
Roger K. Warren. Spring 2005 at 4. <http://aja.ncsc.dni.us/
courtrv/cr42-1/CR%2042-1 Warren.pdf>

The National Action Plan on Lawyer Conduct: A Role for
the Judge in Improving Professionalism in the Legal
System. Paula L. Hannaford. Fall 1999 at 36.
<http://aja.ncsc.dni.us/courtrv/cr36-3/CR%2036-3%20
Hannaford.pdf>

On Doing the Right Thing and Giving Public Satisfaction.
William H. Rehnquist. Fall 1999 at 8.
<http://aja.ncsc.dni.us/courtrv/cr36-3/CR%2036-3%20
Rehnquist.pdf>

Potential Strategies for Improving Public Trust and
Confidence in the Courts. Panel Discussion: Bruce
Collins, moderator; Veronica Simmons McBeth, Seaborn
Jones, John Seigenthaler, Diane Yu, and Lynn Hecht
Schafran, participants. Fall 1999 at 63.
<http://aja.ncsc.dni.us/courtrv/cr36-3/CR%2036-3%20
Collins.pdf>

Procedural Fairness: A Key Ingredient in Public
Satisfaction. Kevin Burke & Steve Leben. 44 Ct. Rev. 4
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2BurkeLeben.pdf>

Procedural Fairness as a Court Reform Agenda. David B.
Rottman. 44 Ct. Rev. 32 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Rottman.pdf>

Procedural Fairness in the California Courts. Douglas
Denton. 44 Ct. Rev. 44 (2007-2008).
<http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2
Denton.pdf>

Procedural Justice and the Courts. Tom Tyler. 44 Ct. Rev.
26 (2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Tyler.pdf>

Public Involvement as the Key to Public Trust and
Confidence: A View from the Outside. Margot Lindsay.
Fall 1999 at 20. <http://aja.ncsc.dni.us/courtrv/cr36-3/
CR%2036-3%20Lindsay.pdf>

Public Opinion of the Courts: How It Has Been Formed
and How We May Reshape It. Panel Discussion: Catherine
Crier, moderator; Tony Mauro, Lawrence Dark, Tom Tyler,
Stephen J. Parker, and Frank Bennack, Jr., participants.
Fall 1999 at 46. <http://aja.ncsc.dni.us/courtrv/cr36-3/
CR%2036-3%20Crier.pdf>

Public Trust and Confidence in the Courts: A National
Conference and Beyond. Steve Leben. Fall 1999 at 4.
<http://aja.ncsc.dni.us/courtrv/cr36-3/CR%2036-3%20
Overview.pdf>

Public Trust and Confidence in the Courts: What Public
Opinion Surveys Mean to Judges. David B. Rottman &
Alan J. Tomkins. Fall 1999 at 24. <http://aja.ncsc.dni.us/
courtrv/cr36-3/CR%2036-3%20Rottman.pdf>

Public Trust as a Dimension of Equal Justice: Some
Suggestions to Increase Public Trust. Sandra Day
O’Connor. Fall 1999 at 10. <http://aja.ncsc.dni.us/
courtrv/cr36-3/CR%2036-3%200’Connor.pdf>

Racial and Ethnic Bias in the Courts: Impressions from
Public Hearings. Elizabeth Neeley. Winter 2004 at 26.
<http://aja.ncsc.dni.us/courtrv/cr40_3and4/CR40-3
Neeley.pdf>

The Resource Page: Focus on Public Trust & Confidence.
Fall 1999 at 76. <http://aja.ncsc.dni.us/courtrv/cr36-3/
CR%2036-3%20Resource.pdf>

Speak to Values: How to Promote the Courts and Blunt
Attacks on the Judiciary. John Russonello. Summer 2004
at 10. <http://aja.ncsc.dni.us/courtrv/cr41-2/CR41-2
Russonello.pdf>
“You Don’t Have to Hear, Just Interpret!”: How
Ethnocentrism in the California Courts Impedes Equal
Access to the Courts for Spanish Speakers. Roxana
Cardenas. Fall 2001at 24. <http://aja.ncsc.dni.us/courtrv/
cr38-3/CR38-3Cardenas.pdf>

Punitive Damages
See Damages.

Sentencing

See Criminal Procedure.
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Sex Offenders

Sex Offender Recidivism: A Challenge for the Court.
Laurie Robinson. Spring 1999 at 16.
<http://aja.ncsc.dni.us/courtrv/cr36-1/CR36-1
Robinson.pdf>

State Courts
See Courts — State.
State Justice Institute

An Introduction to the State Justice Institute. Richard Van
Duizend. Winter 1998 at 6. <http://aja.ncsc.dni.us/
courtrv/cr35-4/CR35-4VanDuizend.pdf>

Saving the State Justice Institute. José E Dimas. Winter
2002 at 4. <http://aja.ncsc.dni.us/courtrv/cr38-4/CR38-4
Dimas.pdf>

Technology
See Court Technology
Therapeutic Jurisprudence

Adding Color to the White Paper: Time for Robust
Reciprocal Relationship Between Procedural Justice and
Therapeutic Justice. David B. Wexler. 44 Ct. Rev. 78
(2007-2008). <http://aja.ncsc.dni.us/courtrv/cr44-1/
CR44-1-2Wexler.pdf>

The Argument Culture and the Courts. [Book review,
reviewing Deborah Tannen, The Argument Culture:
Moving from Debate to Dialogue.] David B. Wexler.
Summer 1998 at 4. <http://aja.ncsc.dni.us/courtrv/cr35-2/
CR35-2Wexler.pdf>

Drug Treatment Programs: Policy Implications for the
Judiciary. Arthur H. Garrison. Winter 2002 at 24.
<http://aja.ncsc.dni.us/courtrv/cr38-4/CR38-4
Garrison.pdf>

Going to Scale: A Conversation About the Future of Drug
courts. Aubrey Fox & Greg Berman. Fall 2002 at 4.
<http://aja.ncsc.dni.us/courtrv/cr39-3/CR39-3
FoxBerman.pdf>

Mental Illness and the Courts: Some Reflections on Judges
as Innovators. John P. Petrila & Allison D. Redlich. 43
Ct. Rev. 164 (2007). <http://aja.ncsc.dni.us/courtrv/
cr43-4/CR43-4Patrila.pdf>

Moving Problem-Solving Courts into the Mainstream: A
Report Card from the CCJ-COSCA Problem-Solving
Courts Committee. Daniel J. Becker & Maura D.
Corrigan. Spring 2002 at 4. <http:/aja.ncsc.dni.us/
courtrv/cr39-1/CR39-1 BeckerCorrigan.pdf>

Problem-Solving Supervision: Specialty Probation for
Individuals with Mental Illnesses. Jennifer Skeem & John
Petrila. Winter 2004 at 8. <http://aja.ncsc.dni.us/courtrv/
cr40_3and4/CR40-3 PetrilaSkeem.pdf>

The Resource Page: Focus on Drug Courts. Spring 1998 at
39. <http://aja.ncsc.dni.us/courtrv/cr35-1/CR35-1
Resource.pdf>
Robes and Rehabilitation: How Judges Can Help Offenders
“Make Good.” David B. Wexler. Spring 2001 at 18.
<http://aja.ncsc.dni.us/courtrv/cr38-1/CR38-1Wexler.pdf>
Voir Dire
See Jury Trials and Jury Reform.
Witnesses
Disputed Eyewitness Identification Evidence: Important
Legal and Scientific Issues. John C. Brigham, Adina W.
Wasserman & Christian A. Meissner. Summer 1999 at 12.
<http://aja.ncsc.dni.us/courtrv/cr36-2/CR36-2Brigham.pdf>
Writing

See Legal Writing.

AMERICAN JUDGES ASSOCIATION FUTURE CONFERENCES

2010 Midyear Meeting
Tucson, Arizona
May 19-21
Loews Ventana Canyon Resort
$189 single/double

2010 Annual Conference
Denver, Colorado
Westin Tabor Center
October 3-8
$205 single/double

2011 Midyear Meeting
Hilton Head, South Carolina
Westin Hilton Head Island
April 14-16
$209 single/double

2011 Annual Conference
San Diego, California
Westin Gaslamp
September 11-16
$249 single/double
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NOTICE FOR AMERICAN JUDGES ASSOCIATION MEMBERS
The newsletter of the American Judges Association, Benchmark, has been moved from print to
electronic publication. If we have your email address on file, we will send Benchmark to you each

time it is published. Benchmark is the official newsletter of the AJA, and it contains notice of AJA

activities, elections, awards, and events. This move will help us make sure that you get timely notice

of AJA information, and it will also help us in keeping AJA dues as low as possible.

You will continue to receive Court Review in the mail.

If you haven'’t provided your email address to the AJA, please send it to us at

aja@ncsc.dni.us. We will use it only for authorized correspondence from the AJA.




Directory of Officers and Board of Governors, 2008-2009

PRESIDENT

Judge Tam Nomoto Schumann
Orange County Superior Court
North Justice Center

PO. Box 5000

Fullerton, CA 92838

Tel: (714) 626-7230

Fax: (714) 773-4574

PRESIDENT-ELECT

Judge James McKay

4th Circuit Court of Appeal
410 Royal Street

New Orleans, LA 70130
Tel: (504) 412-6050

Fax: (504) 412-6053

VICE PRESIDENT
Judge Mary A. Celeste
Denver County Court
1437 Bannock Street
Denver, CO 80202
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Fax: (720) 832-8416

SECRETARY

Judge Kevin S. Burke

404 Family Justice Center
110 S. 4th Street
Minneapolis, MN 55401
Tel: (612) 348-4389

Fax: (612) 348-5374

TREASURER

Judge Harold V. Froehlich
Outagamie County Circuit Court
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Appleton, WI 54911
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Fax: (920) 832-5115

IMMEDIATE PAST PRESIDENT
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Tel: (757) 382-8779

Fax: (757) 382-8287
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Fitchburg, Massachusetts
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Judge Harvey Sklaver
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Salem, Virginia
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DISTRICT VI
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Mansfield, Louisiana
Judge John E. Conery
Franklin, Louisiana
Judge David Gorbaty
New Orleans, Louisiana

DISTRICT ViI

Judge Sherry Jackson Hawkins
Texarkana, Texas

Judge Corinne Mason
McKinney, Texas

Judge Nathan White
McKinney Texas

DISTRICT Vil

Judge Daniel Eisenstein
Nashville, Tennessee

Judge Leon Ruben
Nashville, Tennessee

Judge John Rosson
Knoxville, Tennessee

DISTRICT IX

Judge Larry Allen
Willoughby, Ohio

Judge Jack Puffenberger
Toledo, Ohio

Judge Thomas A. Swift
Warren, Ohio

DISTRICT X

Judge Beverly Hayes-Sipes
Detroit, Michigan

Judge Elizabeth Hines
Ann Arbor, Michigan

Judge Brian MacKenzie
Novi, Michigan

DISTRICT XI

Justice William A. Gorewich
Newmarket, Ontario

Judge Michael High
Lincoln, Nebraska

Judge John B. Williams
Kansas City, Missouri

DISTRICT XII

Judge Martha Ashburn
Tempe, Arizona

Judge Denise Lightford
Phoenix, Arizona

DISTRICT Xill
Judge Richard Kayne
Medical Lake, Washington
Judge Catherine Shaffer
Seattle, Washington

Judge Gale G. Sinclair
Penticton, British Columbia

DISTRICT XIV
Judge Bert Brown
Las Vegas, Nevada
Judge Sheila B. Fell
Santa Ana, California
Judge James Van Winkle
Reno, Nevada

COURT OF APPEALS

Judge Bruce Campbell
Ewing, New Jersey

Judge Aida Flores
Edinburg, Texas

Judge Toni Higginbotham
Baton Rouge, Louisiana

Judge Deborah LeBarron
Euclid, Ohio

Judge Morton Minc
Montreal, Quebec

PAST PRESIDENTS

Judge William H. Burnett, 1960-62*
Judge George T. Martin, 1962-63, 1964-65*
Judge Claude M. Owens, 1963-64
Judge Samuel M. Chertoff, 1965-66*
Judge E. B. Lee, 1966-67*

Judge G. Randall Whitmeyer, 1967-68*
Judge Maynard B. Golt, Q.C., 1968-69*
Judge M. Michael Gordon, 1969-70*
Judge David L. Golden, 1970-71*
Judge Philip M. Fairbanks, 1971-72*
Judge Joseph A. Zingales, 1972-73
Judge George G. Crawford, 1973-74
Judge Verne C. Boewe, 1974-75%
Judge George C. Inglehart, Jr., 1975-76
Judge Edmund A. Jordan, 1976-77*
Judge Rodney D. Parrott, 1977-78
Judge Michael J. Donohue, 1978-79*
Judge Allan R. Markert, 1979-80
Judge Patrick H. McCauley, 1980-81
Judge Charles V. Johnson, 1981-82
Judge Rupert A. Doan, 1982-83*
Judge James B. Kelly, 1983-84*

Judge Robert C. Anderson, 1984-85*
Judge Oliver S. Delery, 1985-86

Judge Barbara T. Yanick, 1986-87*
Judge Robert H. Wahl, 1987-88*
Judge Jerome A. Gertner, 1988-89
Judge Thomas C. Nurre, 1989-90
Judge Leslie G. Johnson, 1990-91
Judge Richard Lee Price, 1991-92
Judge Joseph Burtell, 1992*

Judge Thomas A. Clark, 1992-94
Judge John A. Mutter, 1994-95

Judge Martin Kravarik, 1995-96

Judge Jeffrey Rosinek, 1996-97

Judge Shirley Strickland-Saffold, 1997-98
Judge Paul Beighle, 1998-99

Judge Gerald T. Elliott, 1999-2000
Judge Chris Williams, 2000-01

Judge Bonnie Sudderth, 2001-02
Judge Francis X. Halligan, Jr., 2002-03
Judge Michael R. McAdam, 2003-04
Judge Gayle A. Nachtigal, 2004-05
Judge Michael Cicconetti, 2005-06
Judge Steve Leben, 2006-07

Judge Eileen Olds, 2007-08

*Deceased

American Judges Association
300 Newport Avenue
Williamsburg, VA 23185-4147
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JURY TRIAL MANAGEMENT:
MODEL JUDICIAL-EDUCATION
CURRICULA
http://www.icmelearning.com/jtm/

Greg Mize cochaired the 1997-98 D.C.
Jury Project, which produced a detailed
jury-reform agenda for both federal and
local courts in the District of Columbia.
Since leaving the bench in 2002, he has
been a judicial fellow at the National
Center for State Courts. (He also serves
on Court Review’s Editorial Board.) Most
recently, Mize has directed a project in
which model curricula were prepared for
judicial-education programs. Whether
you want help in presenting a good edu-
cational program or simply want to know
more about handling jury issues for your
own courtroom, these materials are well
worth a look.

Mize had the support of an advisory
committee of nationally recognized jury-
trial experts, including two who wrote
articles for Court Review's 2004 special
issue on jury-reform issues: Judge B.
Michael Dann and Professor Shari
Diamond. (See our 10-year index at
page 179 of this issue for those and other
Court Review articles on jury-trial
issues.) That group developed detailed
learning objectives for teaching curricula
on two subjects:  “Managing Jury
Selection Effectively” and “Helping
Troubled Deliberating Juries.” Mize then
developed both a teaching guide—con-
sisting of learning objectives, group
exercises, and a bibliography—and
PowerPoint slides for 11 separate educa-
tional programs.

The “Managing Jury Selection
Effectively” curriculum contains six
modules, which can be taught in either
60- or 90-minute lengths:

e Obtaining Crucial Information from

Prospective Jurors;

e Ruling on For-Cause and Peremptory

Challenges;

* Judge & Lawyer

During Jury Selection;

Collaboration
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¢ Time Management; and
e Promoting Judge-as-Educator During
Jury Selection.

The “Helping Troubled Deliberating
Juries” curriculum contains five mod-
ules, which are suggested for presenta-
tion in a 60-minute format:

e Improving the Deliberative Process;

Helping Jurors Overcome Jargon;

e Responding to Deliberating Juries
Having Questions or Reporting an
Impasse;

e Responding to Misconduct/Mishaps
in Deliberations;

e Respecting Juror Privacy &
Responding to Their Stress.

Several of the modules were “road
tested” during their preparation. Two
were presented at the 2009 annual con-
ference of the Nevada District Judges
Association, and two others were pre-
sented at the 2009 National Jury Summit
sponsored by the American Board of Trial
Advocates. In addition, both the
National Center for State Courts and the
National Judicial College have agreed to
maintain a “rolling roster of experienced
jurists, empirical researchers, respected
veteran trial lawyers, trial consultants,
and articulate former jurors” who might
serve as faculty for educational programs
using these curriculum modules. These
national speakers would supplement local
presenters so that programs would best
meet the dual objectives of local relevance
and information-rich programming.

Judicial educators will no doubt be
bringing some of these programs to a
conference near you. In the meantime,
you could learn a great deal about han-
dling jury issues by working through the
Learning Objectives and Activities docu-
ments, along with reviewing some of the
key articles and resources cited there.

All of the materials can be down-
loaded in .pdf format from the website.
To obtain documents in Word format,
you can contact either Judge Gregory E.
Mize (gmize@ncsc.org) or Paula
Hannaford-Agor (phannaford@ncsc.org),
director of the Center for Jury Studies at
the National Center for State Courts.

NEW BOOKS

KeLLY LYNN ANDERS, THE ORGANIZED
LAWYER. Carolina Academic Press, 2009
($20). 148 pp.

From time to time, do you wish that
an attorney who appears in your court
could overcome the disorganization that
keeps him or her from doing a good job?
Or, just perhaps, do you have a colleague
who is so disorganized that his or her
docket is badly managed?

This new book by Kelly Lynn Anders,
associate dean for student affairs at
Washburn University School of Law,
might be the answer. Written in an
engaging, conversational style, she pre-
sents a fresh approach to organization.
Readers first take a test that categorizes
them as a Stacker, a Spreader, a Packrat,
or a Free Spirit. Anders then provides
organizational advice tailored to the
reader’s needs both as a lawyer and as a
person who already has a track record
for how he or she deals with the materi-
als already encountered in daily work.

The book’s best asset within a
crowded field of books on organizing is
that it is not too complicated. Anders
sets out fairly simple rules and guide-
lines, tailored to each organizational
style. The book’ biggest shortcoming is
the converse—it isn’t very detailed;
Anders’s description of desk and file
organization is much briefer than that
found in other books. But that may ulti-
mately be beneficial to those who have
already had trouble getting organized.
Anders notes the famous Woody Allen
quip, “Eighty percent of success is show-
ing up.” If Anders’s book can get a dis-
organized lawyer to try to do better, fol-
lowing the straightforward suggestions
she makes will lead to noticeable
improvement.

The book may be of special interest to
younger lawyers. Anders provides a
chapter with guidelines for business
casual and professional attire, along with
advice on what may be worn in various
settings.



