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The lead article in this issue gives you a chance to test your beliefs about

what leads to accurate—or to mistaken—eyewitness testimony.  For 14

separate propositions on which research has given relatively clear

answers, researchers Richard Wise and Martin Safer summarize the conclusions

of researchers in the field.  They also report the results of a survey of judges

that tested judicial knowledge in these 14 areas, plus a few others.  Thus, a

review of this article will let you compare your knowledge both to other judges

and to the best research available today.

Wise and Safer argue that better safeguards against erroneous eyewitness

testimony are needed in light of the wrongful convictions proved by DNA test-

ing; a great percentage of those appear to have

been based on erroneous eyewitness testimony.

It may not be surprising that Wise and Safer,

who are trained psychologists, conclude that

the best proven method of giving jurors suffi-

cient education in this area is through the use

of expert testimony.  And, to be sure, there may

also be other useful ways of approaching the

situation, some of which are also discussed in

the article.  Nonetheless, Wise and Safer have

provided a useful overview of both the state of

judicial knowledge and present research, as

well as suggested actions the judiciary can take

to improve the situation.

The issue also contains Professor Charles Whitebread’s annual review of the

past year’s civil decisions by the United States Supreme Court.  As Whitebread

notes, last year’s decisions included some blockbuster cases:  the approval of

affirmative action, the striking down of bans on gay sexual relations, further

restriction on punitive damage awards, and a turnabout in the Court’s federal-

ism revolution.  All of the civil decisions of note are briefly reviewed in this

article.  Last year’s criminal cases will be in our next issue.

I will note two other items that I hope you’ll review in this issue.  The issue

includes an essay by David Battin and Stephen Ceci on children as witnesses.

They explain some of the communication difficulties encountered when stan-

dard English is used with kids between 3 and 10 years old.  The essay provides

some useful background context to keep in mind when evaluating the state-

ments of children.  I would also ask you to read the American Judges

Association’s President’s Column on the facing page.  It reprints the remarks

given by present president Michael McAdam at last year’s annual conference.

He provides a useful overview of what the AJA is, and of what it will be doing

this year. —SL
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The following is an edited version of remarks given at the

American Judges Association’s Annual Educational Conference in

Montreal on September 18, 2003.

I’m very honored and humbled to be your President. The

American Judges Association is a special organization with spe-

cial attributes that no other judicial organization possesses. We

are uniquely an association of judges, run by judges, for judges.

And, we are uniquely an independent association of all judges. 

Every other judicial organization that I’m aware of has either

a limited membership criterion (trial judges, Missouri judges,

juvenile judges, federal judges, appellate judges, presiding

judges, etc.) or it has an open membership but is controlled by

someone else and is divided into impervious sections.  These

are all important and vital associations but not one of

them does what the AJA does.  We exist to serve all

judges. 

It doesn’t matter whether your jurisdiction is lim-

ited or general, trial or appellate. It doesn’t matter

whether you are the chief justice of the supreme

court of your state or a part-time municipal judge in

a town of 2,000 people—in either case you are a

judge and the AJA exists to help you become a better

judge. The AJA treats you equally. It doesn’t create

sealed compartments, divisions, or sections. It is open to allow

the free flow of ideas among all kinds of judges. This is a sim-

ple yet powerful organizing concept. 

There are two people who particularly led me to become

involved in the leadership of this association, AJA past presi-

dent, Judge Terry Elliott, and the late Kansas Supreme Court

Chief Justice, Richard Holmes, co-founder of the AJA. I partic-

ularly want you to remember Chief Justice Holmes, who began

his judicial career as a municipal court judge. He was an hon-

est, fair, intelligent, and straight-talking man. He was a dynamo

of energy in a deceptively humble package. He was a true gen-

tleman who had a tremendous influence on those he touched.

Judge Terry Elliott, also from Kansas, inspired me to pursue

the course of leadership that I have chosen in the AJA by his

example of hard work and dedication. 

I had the privilege of working with both Chief Justice

Holmes and Judge Elliott on the AJA’s Long-Range Planning

Committee in the late 1990s (commissioned by then-president

John Mutter), along with other past and future presidents: Jerry

Gertner, the late Bob Anderson, Leslie Johnson, Chris

Williams, and Fran Halligan.  One of the regular arguments we

had in that committee can be summarized in a question:

Is the AJA a serious, important judicial organization or is it a

fun-loving, social organization?

After all these years of going to AJA conferences and reading

Court Review I’m prepared to answer that question tonight.

The answer is . . . yes, both.

The AJA has for more than 40 years provided high-quality,

low-cost, timely educational programs for judges covering a

wide range of subjects of interest to a national judicial audi-

ence. Because our members serve on all levels of the state and

federal judiciary, we have, necessarily, provided a broad selec-

tion of judicial educational. This must be the ongoing mission

of the AJA. 

If we were to not offer such programs at our annual confer-

ences, very few judges would attend. If we didn’t publish arti-

cles of high quality in Court Review, very few judges

would remain members of AJA.  Thus, it’s impor-

tant that we pursue this worthy goal by continuing

to offer first-rate education at our conferences and

by publishing articles of substance in Court Review.

If we want the AJA to be the voice of the judiciary,

we must continue these worthy pursuits.

The AJA has provided something else for over

40 years at our annual and midyear meetings:

friendship. Perhaps, regarded by some as an unim-

portant goal of such meetings, to me it is the social contact and

camaraderie that marks an AJA gathering.  It’s what I look for-

ward to the most when I plan to attend an AJA event and I don’t

think my experience is unique. This camaraderie is a bond that

holds the AJA together and is therefore something to be

encouraged and continued.

During the next year we will continue to pursue both goals.

We will have a strong educational program at our annual con-

ference in San Francisco in October 2004 with an emphasis on

the critical topic of judicial independence.  Before that, we will

have a unique midyear meeting this winter in Savannah,

Georgia, sharing ideas and fun with our colleagues from the

National Association for Court Management. 

During the next year, we will strengthen our important rela-

tionship with the National Center for State Courts when the

AJA’s Executive Committee meets in Williamsburg, Virginia, and

sees the National Center firsthand (for some committee mem-

bers for the first time). At that meeting, the Executive Committee

will look to the future of the AJA and discuss the important

issues facing it.  And through it all we will continue to make new

friends, renew old acquaintances, and have a great time. It

promises to be an important and fun year ahead for the AJA. 
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Children present a special challenge
when they become participants in
the legal system.  Jean Piaget said

that the work of a child is to play.  That is
the basis for most interactions between
children and adults.  The child plays and
the consequences of that play are unim-
portant to adult affairs—that is, unless
the child is under the age of 6 or 7 and is
required to serve as a witness.  In that sit-
uation the consequences of what the
child says or chooses not to say can be
truly significant.  

The special challenge for adults hear-
ing the child’s testimony is to accurately
infer what the child means from the
words that are used.  Entertaining the
possibility that the child could intend to
convey a meaning different from—and
even opposite to—what a legally trained
listener would mean using the same
words is crucial to maximizing the value
of the child’s testimony.

The child witness presents a double
bind for those conducting a forensic
interview.  Young children produce a
higher percentage of accurate and rele-
vant information in a free recall situation
in which they are merely asked to tell in
their words everything they remember,
without prompts, cues, or suggestions.
However, preschoolers produce little or
no information when simply asked to
“tell us what you remember.”  The aggra-
vation of this situations stems from the
demonstrated inability of these very
young children to use questions posed to
them as clues to what additional informa-
tion is needed. 

In a recent experimental investigation
of children’s reports of a wrongful act
they had seen on videotape, most chil-
dren aged 3 to 10 years made a first refer-
ence to the perpetrator, who acted alone,
as “they.”  In adult usage, “they” almost
always indicates more than one person.
The older children in this study were able
to refine their reference in response to
directive questions such as, “Do you
know which person did it?,” but a signif-

icant number of preschoolers never made
a singular reference.

Most interrogative experiences that
children have outside the legal system are
not carefully evaluated for consistency or
truth value. The adult who asks ques-
tions such as “What happened at daycare
today?” or “What did you do at Molly’s
birthday party?”  have a “script” in mind
of what occurs during the typical event
(e.g., a typical birthday party or a typical
day at nursery school).  Anything the
child says that fits the script goes unchal-
lenged.  It is usually not important to the
adult questioner whether the child
played with Legos today or on some
other day, or whether the child played
with Legos himself or watched a peer
play with them.

Courtroom communication differs
from everyday conversation in that it is
designed to promote shared context to a
very high degree.  The codes and statutes
are available for everyone to read.
Evidence is shared through discovery.
Jurisprudence is an unusual venue that
employs the same language (i.e., seman-
tics, syntax, and pragmatics) that is used
for other communication but often
defines terms differently and provides
exact and special meaning to words in the
general lexicon. This prescribed and
delimited mutual context facilitates the
process for those with access to it.

This is precisely why communication
between those trained in the law and
those without legal training can go awry.
Recognizing that even non-indoctrinated
adults have a high degree of variability in
their success with this system, children
are at a profound disadvantage.  They not
only lack this specialized knowledge, but
they lack substantial general knowledge
of the world and certain language skills
we expect in adults.  They are less likely
to admit they don’t understand a ques-
tion, to correct an adult if the child’s
answer is misinterpreted, or to admit
they don’t know the answer to a question.

Perhaps the most obvious way that

communication can break down with
children is in semantics or word mean-
ing.  If a child is asked, “What color
jacket was the lady wearing?,” and she
answers, “Blue,” without hesitation, then
it is easy to accept that answer at face
value.  Most three- and four-year-olds
know the names of all the primary colors,
but the percentage of those children who
can accurately match a color name to its
corresponding hue increases dramatically
between 36 months and 60 months.

Prepositions such as above, below,
behind, in front of, on, before, and after are
familiar to three- and four-year-olds, but
a significant percentage of these children
confuse the physical or temporal rela-
tionship represented by these words.
Prepositions such as on, with, and to have
multiple meanings, some of which are
acquired years before others. For exam-
ple, the sense of on that locates an object
in space (“The book is on the table.”) is
acquired prior to the sense of on that
shows connections or relations between
things (“Did he have on his pajamas?”).
In turn, both these senses of the preposi-
tion are acquired years before the sense
that carries the meaning of an agent or
action (“Show me on the doll how he
touched you.”). The risk for a forensic
interviewer is to assume that the child
understands a question with a given word
because the word, although in her vocab-
ulary, is not understood in the way the
interviewer employs it. 

When it comes to temporal terms, the
situation is even dodgier. A child might
assent to the question, “Did that happen
before your birthday?” when the child’s
birthday is in July. Yet, the same child
might subsequently answer the question,
“Tell us again when that happened?”
with, “In August.”  For many three- and
four-year-olds this couplet of answers
would not present a contradiction. 

These examples illustrate the critical
bind encountered by those interviewing
young children.  There is extensive scien-
tific evidence that children provide the

4 Court Review - Spring 2003

Children as Witnesses:
What We Hear Them Say May Not Be What They Mean

David B. Battin & Stephen J. Ceci

C E S S AY



most accurate information in a free recall
situation in which they are asked to tell
what they know about a situation with-
out additional prompting from the inter-
viewer.  Unfortunately, most young chil-
dren do not provide sufficient details
about events to allow a naïve listener to
reconstruct the episode.  This is true even
in experimental situations that have been
designed to present the child with a rela-
tively simple scenario, people with highly
salient physical characteristics, and a sin-
gle salient event.  

Presented with claims such as, “They
did something bad,” the interviewer is
compelled to resort to directive questions
to find out what was done and who did it.
As the interview proceeds and the child
asserts, “The lady did it,” directive ques-
tions with fewer options for response
need to be presented.  If, in response to
the question, “Do you know what the
lady was wearing?,” the child says, “A
coat,” the stage has been set for the color
question, which the child recognizes
requires a single-word answer with a
finite set of options. 

This bind becomes a double bind
when the witness is only three or four
years old.  These children will predictably
provide the least information in free
recall—in our work, many often produce
no information at all.  In addition, there
is a body of converging evidence that
these very young children lack the prag-
matic skill to use the interviewer’s ques-
tions as evidence that they need to supply
more information.  In the study men-
tioned earlier, three- and four-year-olds
produced response patterns during inter-
views that indicated they were not
responding to directive questions at all.
After asserting, “They did it,” successive
questions about who “did it” were
responded to with “the people,” “they,”
“those guys,” etc.   Some of these children
eventually identified “they” as either a
solo man or a woman, illustrating the

very real risk that young preschoolers
will use a plural pronoun even though
they know an individual person is
responsible.  Interestingly, very few of the
children in our study initially used cloth-
ing or other physical characteristics to
identify a singular definite reference (e.g.,
the man with the white shirt).  One can
imagine the suspicions of a forensic inter-
viewer when a child witness asserts that a
crime was perpetrated by “they” rather
than “he”—a barrage of follow-up ques-
tions to elicit possible unindicted perpe-
trators. Yet, it is a common characteristic
of preschoolers to mislabel singular per-
petrators with a plural noun or pronoun.

Transcripts of depositions and in-
court testimony include copious exam-
ples of exchanges in which children fail
to recognize potential ambiguity.  For
instance, children often answer embed-
ded questions such as, “Did you or did
you not…?” with “Yes” or “No.”
Children try to answer the questions that
are posed to them, even when they are
not precisely sure what information is
being requested.  In such situations, the
miscommunication problem can be
masked by the adult assumption that
what people say is going to be relevant.
Most conversational responses could be
interpreted in a variety of ways if they
were context free.  The success of com-
munication requires that we interpret
what is said as if it is relevant in the pre-
sent discourse context.   If the context of
very young children is characteristically
divergent from the adult context, that
interpretation may be in error.  

The key to anticipating the problems
in adult-child communication is to recog-
nize that the child’s perspective is vastly
different from that of an adult.  They have
less knowledge of the world, alternative
meanings for common words, different
responses to unknown versus powerful
people, less ability to reconstruct past
events in situ, and highly differential

approaches to using what is said to them
to evaluate what their discourse partici-
pant knows or does not know.  Most chil-
dren want to cooperate with an inter-
viewer and will do their best to answer
the questions posed to them, with or
without understanding their import. It
seems incumbent on those charged with
the task of taking a statement from a
young child to be aware of these tenden-
cies and to seek expert guidance in struc-
turing their interview.

David B. Battin is a doc-
toral candidate in
human development at
Cornell University.   His
research focuses on the
behavior of preschool-
age children engaged in
discourse with an unfa-

miliar adult.  He has coauthored manu-
scripts dealing with more general issues of
children’s testimony and served as a student
reviewer for a peer-reviewed journal.

Stephen J. Ceci is the
Helen L. Carr Professor
of Developmental Psy-
chology at Cornell
University. He co-
authored (with Maggie
Bruck) the 1995 book,
Jeopardy in the Court-

room: A Scientific Analysis of Children’s
Testimony, which won the prestigious
William James Book Prize awarded by the
American Psychological Association. Ceci’s
many honors include an NIH Research
Career Scientist award and a Senior
Fullbright-Hayes fellowship.  He is the
author of more than 300 articles, chapters,
and books, mostly in the area of child intel-
lectual development.  Ceci serves on the edi-
torial board of several scholarly journals.
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lineup member without knowing the number or characteris-
tics of other members in the lineup.  Studies that have com-
pared simultaneous and sequential lineups have consistently
found that sequential lineups significantly lower the risk of
false identifications compared to simultaneous lineups with-
out reducing the number of accurate identifications.39

In Kassin’s survey, 81% of the experts agreed with a
slightly different phrasing of this statement, and 0%
thought it was a matter of common sense.40 Of the judges,
67% neither agreed nor disagreed with the statement,
which suggests that most of the judges are unfamiliar with
the differences between sequential and simultaneous line-
ups.41 Only 19% of the judges correctly agreed with the
statement, and 4% of the judges thought the average juror
would agree. Thus, the percentage of experts and judges
who agreed with this statement differed significantly.
However, a similar negligible percentage of experts and
judges believed that the answer to this statement was a
matter of common sense.

11. The rate of memory loss for an event is greatest right
after an event and then levels off over time.  This state-
ment describes the relatively rapid loss of memory for the
details of an event, such as a crime, which takes place shortly
after an event occurs.42 In the Kassin survey, 83% of the
experts agreed, and 29% of them stated that understanding
the forgetting curve was a matter of common sense.43 In con-
trast, only 31% of the judges agreed that it was generally
true, and 18% stated that the average juror would agree.
Moreover, 44% of the judges answered that they “don’t
know” the answer to this eyewitness statement. In sum,
there was a considerable difference between the percentage
of judges and experts who agreed with this statement. This
implies that a large number of the judges are unaware that an
eyewitness’s memory for the details of a crime decreases
rapidly shortly after the crime occurred. Similar percentages
of judges and experts believed that understanding the for-
getting curve is not a matter of common sense. 

In sum, for eyewitness statements 7-11, the responses

of the judges and experts
differed significantly on
weapon focus, exposure to
mug shots, lineup format,
and the forgetting curve.
Moreover, a significantly
larger percentage of judges
than experts believed that
the correct answers to two
of the five statements (con-
fidence malleability and
exposure to mug shots)
were a matter of common
sense. However, for each of the five statements, judges were
much more likely to know the correct answer themselves
than to believe that the average juror would know the cor-
rect answer. Thus the judges, like the eyewitness experts,
believe that knowledge of factors and procedures affecting
eyewitness testimony is not just a matter of common sense.

USE OF LEGAL SAFEGUARDS
For eyewitness statements 7 through 11, the judges were

also asked which, if any, of five legal safeguards (i.e., voir dire,
cross-examination, expert witness, closing argument, and jury
instruction) they would permit an attorney to use to inform a
jury about the effect of the eyewitness statement on identifica-
tion accuracy. They could choose as many or as few of the five
legal safeguards as they believed were necessary. They could
also respond that they would not permit any of these safe-
guards or that they did not know what safeguard they would
permit. As shown in Table 4, the percentage of judges who
would permit a particular safeguard, averaged across the five
eyewitness statements, was 53% for voir dire questions, 80%
for cross-examination questions, 44% for expert witness, 74%
for closing arguments, and 24% for jury instructions.  Of the
judges, 35% would not permit expert testimony for any of the
five eyewitness statements, even though expert testimony is the
only safeguard that has been shown to be effective in increas-
ing jurors’ sensitivity to eyewitness factors.44
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39. See e.g., Brian L. Cutler & Steven D. Penrod, Improving the
Reliability of Eyewitness Identification: Lineup Construction and
Presentation, 73 J. APPLIED PSYCHOL. 281-90 (1988); Lindsay &
Wells, supra note 38; Nancy M. Steblay et al., Eyewitness Accuracy
Rates in Sequential and Simultaneous Lineup Presentations: A Meta-
Analytic Comparison, 25 LAW & HUM. BEHAV. 459-73 (2001).

40. Kassin, supra note 2.  Kassin’s eyewitness statement on lineup for-
mat stated: “Witnesses are more likely to misidentify someone by
making a relative judgment when presented with a simultaneous
(as opposed to sequential) lineup.”  Furthermore, Kassin’s survey
of eyewitness experts was conducted prior to the publication of
Steblay’s meta-analytic review (see Steblay, supra note 39) that
showed that sequential lineups significantly lower the risk of false
identifications compared to simultaneous lineups without reduc-
ing the number of accurate identifications.  If this review had
been published prior to the eyewitness experts completing
Kassin’s survey, undoubtedly a higher percentage of them would
have agreed that sequential lineups reduce the number of false

identifications compared to simultaneous lineups.
41. See Veronica Stinson et al., How Effective Is the Motion-to-Suppress

Safeguard?  Judges’ Perceptions of the Suggestiveness and Fairness of
Biased Lineup Instructions, 82 J. APPLIED PSYCHOL. 211-20 (1997).

42. Kenneth A. Deffenbacher, A Maturing of Research on the Behavior
of Eyewitnesses, 5 APPLIED COGNITIVE PSYCHOL. 377-402 (1991).

43. Kassin, supra note 2.
44. Brian L. Cutler et al., Juror Sensitivity to Eyewitness Identification

Evidence, 14 LAW & HUM. BEHAV. 185-91 (1990); Penrod &
Cutler, supra note 18. Several studies have shown that jury
instructions are ineffective in educating jurors about the effects of
eyewitness factors on identification accuracy. See Edith Greene,
Judge’s Instructions on Eyewitness Testimony: Evaluation and
Revision, 18 J. APPLIED PSYCHOL. 252 (1988); Garbriella Ramierez,
Dennis Zemba, and R. Edward Geiselman, Judges’ Cautionary
Instructions on Eyewitness Testimony, 14 AM. J. FORENSIC PSYCHOL.
31 (1996).

[T]he responses
of the judges and
experts differed
significantly on
weapon focus,

exposure to mug
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format, and the

forgetting curve.


