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I’m pleased to announce some long-term changes that I believe will greatly
improve Court Review. Alan Tomkins, a law and psychology professor with
experience in editing a similar journal, has agreed to join me as coeditor.

As you’ll see from a greater description of his background, he brings a great
number of valuable contacts throughout both the academic world and the
judiciary.  

Alan is presently the director of the University of Nebraska Public Policy
Center after many years as a faculty member in the University of Nebraska-
Lincoln Law-Psychology Program. He has worked with the National Center
for State Courts on many research projects over the years and he has previ-
ously published two articles here in Court Review. He also has worked at the
Federal Judicial Center. And he served for five
years as the editor of Behavioral Sciences and
the Law, a respected, interdisciplinary journal,
as well as serving on the editorial boards of
two other journals at the intersection of law
and social science.

Alan will also be able to enlist the support
of others at the University of Nebraska.
Elizabeth Neeley, a sociologist who serves as
the Public Policy Center’s project director for
the Nebraska State Bar Association/Nebraska
Supreme Court’s Minority Justice Committee
and the Judicial Restructuring Project, and
Kimberly Applequist, a lawyer who worked in
health law in California before coming to Nebraska to pursue a doctorate in
Cognition, Learning & Development, will be helping out as Editorial Board
member and assistant editor, respectively.

With the new assistance, we should be able to get Court Review back on
track with its publication schedule in the next year.  The two issues following
this one are already in process, so that you should receive them within a very
short time frame.  Being both an officer of AJA and the editor of Court Review
(while also holding down my “day job” as a judge) was more than I was able
to keep up with, I’m afraid, but I appreciate your patience and support as we
have worked through it.  With Alan’s help, we are now moving forward in
ways that will be quite beneficial to you. We will continue to emphasize prac-
tical articles and research in the areas most of interest to judges.

This issue includes four articles. Tomkins and Neeley review a test project
from the courts in Lincoln, Nebraska, designed to improve the screening for
indigency when appointing counsel. Michael Langan discusses case law
involving overly litigious pro se litigants—courts in the Second and Third
Circuits have acted in several cases to limit special privileges otherwise given
to pro se or indigent civil litigants. And our issue concludes with Professor
Charles Whitebread’s annual review of the civil and criminal decisions of the
United States Supreme Court for the past year.—SL

Court Review, the quarterly journal of the American
Judges Association, invites the submission of unsolicited,
original articles, essays, and book reviews.  Court Review
seeks to provide practical, useful information to the work-
ing judges of the United States and Canada.  In each issue,
we hope to provide information that will be of use to
judges in their everyday work, whether in highlighting
new procedures or methods of trial, court, or case man-
agement, providing substantive information regarding an
area of law likely to be encountered by many judges, or by
providing background information (such as psychology or
other social science research) that can be used by judges
in their work.  Guidelines for the submission of manu-
scripts for Court Review are set forth on page 42 of volume
42, issue 3-4.  Court Review reserves the right to edit, con-
dense, or reject material submitted for publication.

Court Review is in full text on LEXIS and is indexed in the
Current Law Index, the Legal Resource Index, and
LegalTrac.

Letters to the Editor, intended for publication, are wel-
come.  Please send such letters to Court Review’s editor:
Judge Steve Leben, 100 North Kansas Avenue, Olathe,
Kansas 66061, e-mail address:  sleben@ix.netcom.com.
Comments and suggestions for the publication, not
intended for publication, also are welcome.

Advertising: Court Review accepts advertising for prod-
ucts and services of interest to judges. For information,
contact Deloris Gager at (757) 259-1864.

Photo credit: Mary Watkins (maryswatkinsphoto@
earthlink.net).  The cover photo is of the Tarrant County
Courthouse in Fort Worth, Texas. Built in 1893, it was
the third courthouse built on the site—the first burned in
1876 and the second was torn down to build the larger,
current structure. When it was built, the $500,000 price
tag so angered the citizens that they voted the county
commissioners out of office.

©2007, American Judges Association, printed in the
United States.  Court Review is published quarterly by the
American Judges Association (AJA). AJA members
receive a subscription to Court Review. Non-member sub-
scriptions are available for $35 per volume (four issues
per volume).  Subscriptions are terminable at the end of
any volume upon notice given to the publisher.  Prices are
subject to change without notice.  Second-class postage
paid at Williamsburg, Virginia, and additional mailing
offices.  Address all correspondence about subscriptions,
undeliverable copies, and change of address to
Association Services, National Center for State Courts,
Williamsburg, Virginia 23185-4147.  Points of view or
opinions expressed in Court Review are those of the
authors and do not necessarily represent the positions of
the National Center for State Courts or the American
Judges Association.  ISSN: 0011-0647.
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The American Judges Association is the Voice of the
Judiciary.® So says the United States Patent and Trademark
Office, which accepted the AJA’s registration of this service
mark on the principal register for patents and trademarks on
March 27, 2007. 

This column will seek to answer two questions:  What does
this mean?  And how did it come about?

Let’s take the second question first. Many years ago, the AJA’s
long-range planning committee noted that one of our central
purposes was to act as a national voice for judges. Later, under
the leadership of then-president Gayle Nachtigal, the AJA
adopted a single phrase to capture this goal and message:  we
began calling ourselves the Voice of the Judiciary.

During Gayle’s year as our president, she issued a news
release commending the president of a large national legal orga-
nization for his public statement in response to attacks that had
been made on judges involved in the Terri
Schiavo case. The AJA news release noted that
“the mission of the AJA, as the Voice of the
Judiciary, is to ensure that judges, justices, and
other judicial officials remain unaffected in their
role as an independent branch of government.”
The AJA news release was later circulated on e-
mail list serves of both the AJA and a judicial
group within the large national legal organization
previously referenced.

One month after Gayle’s news release, this
other judicial group began including a tag-line on e-mails it sent
to its members—the other group was now calling itself “the
voice of the judiciary.” It had not done so before. We were dis-
appointed by this move.  The AJA had joined in a common cam-
paign with their organization to support judicial independence
and to oppose unfair attacks on judges.  In response, they had
begun using our service mark. Confusion between the groups
would no doubt be substantial.

With some research, we learned that many similar associa-
tions had avoided such confusion by obtaining trademark pro-
tection for similar service marks.  For example, groups had
obtained trademark protection for “the Voice of the
Independent Funeral Home” and “the Voice of the Construction
Industry.” So AJA filed for protection of its service mark, the
Voice of the Judiciary.

Our application was filed with the U.S. Patent and Trademark
Office.  After review, it was approved as to form and official
notice of our application was published. After opportunity for
objection, the application was approved on March 27, 2007
through another published notice and the issuance of a certifi-
cate of registration.  The AJA is now the owner of a registered
service mark, the Voice of the Judiciary, for use in connection

with the provision of association services promoting the inter-
ests of judges and the judiciary.

That’s how the trademark registration came about.  Now, for
what this all means.

AJA is fully committed to serving as the Voice of the
Judiciary.  Perhaps more than at any time in the almost 50-year
history of our association, judges and the judiciary are under
attack. About a year ago, my wife received a fundraising letter
from my law school classmate, U.S. Sen. Sam Brownback. He
sought money to fight judiciary tyranny. He wrote that “we are
now engaged in the most important political battle of our life-
times: the battle over whether we continue to be a free, self-gov-
erning republic or a nation ruled by judicial edict.” He asked my
wife to sign a proclamation against judicial tyranny and, of
course, to send money.

Now, I find it hard to believe that Sen. Brownback really
believed that this battle against judiciary tyranny
was “the most important political battle of our
lifetimes.”  Could it really be more important than
the civil-rights movement?  Even if even Sen.
Brownback would concede that the civil-rights
movement was a tad more significant, though, his
rhetoric in fundraising typifies the fire used these
days in some quarters to demonize judges.

In response, the AJA is actively working to
defend courts that are both fair and accountable—
free from political influence but accountable to

the Constitution and the rule of law. As a sample of AJA efforts,
just in the past month I have had opinion columns defending
fair courts published in the National Law Journal and the
Providence Journal (in Rhode Island, site of our 2007 midyear
meeting). I will be engaging in a debate this summer at a six-
state bar conference with those who proposed the misguided
“Jail 4 Judges” initiative last year in South Dakota. These sorts
of efforts will continue. 

In addition, the AJA is working on a major white paper that
will outline ways judges in all courts can work to improve pub-
lic perceptions of their fairness and public satisfaction with and
acceptance of their rulings. Our white-paper committee is
under the leadership of Kevin Burke, a Minneapolis trial judge
who won the prestigious Rehnquist Award for Judicial
Excellence in 2003.  The paper will be presented at AJA’s 2007
annual educational conference in Vancouver this September.
Substantial follow-up efforts will begin immediately after the
Vancouver conference.

These and many other efforts by AJA committees and lead-
ers reflect our resolve to speak on your behalf and to earn,
through words and deeds, the right to be known as the Voice of
the Judiciary.®
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Footnotes
* We appreciate the assistance we received in visioning, collecting,

and assessing the information used in this evaluation. We are
especially grateful for the help and guidance we received from the
Project Oversight Committee, beginning with their ideas for what
needed to be evaluated and concluding with comments and cor-
rections to earlier drafts. The Oversight Committee members
included: Steven Burns (Lancaster County District Court Judge),
Kerry Eagan (Lancaster County Chief Administrative Officer),
James Foster (Committee Chair and Lancaster County Court
Judge), Peggy Gentles (Lancaster County Court Judicial
Administrator), Dennis Keefe (Lancaster County Public
Defender), Gary Lacey (Lancaster County Attorney), Catherine
Reech (Lancaster County Court Screener), Toni Thorson
(Lancaster County Juvenile Court Judge), Mike Thurber
(Lancaster County Corrections Director), and Janice Walker
(Nebraska State Court Deputy Administrator). We would also like
to acknowledge the following for their assistance: Kimberly
Applequist (University of Nebraska Public Policy Center), Pamela
Casey (National Center for State Courts), Ian Christensen
(University of Nebraska Public Policy Center), Carly Duvall
(University of Nebraska Public Policy Center), Jenn Elliott
(University of Nebraska Public Policy Center), Carol Flango
(National Center for State Courts), Roger Hanson (Independent
Law and Society Researcher, Williamsburg, VA), Patrick J. Dorn-
Kennedy (University of Nebraska Public Policy Center), Katie
Novak (University of Nebraska Public Policy Center), David
Rottman (National Center for State Courts), Nancy Shank
(University of Nebraska Public Policy Center), and Ann Skove
(National Center for State Courts).

1. 372 U.S. 335 (1963).
2. E.g., Argersinger v. Hamlin, 407 U.S. 25 (1972); Scott v. Illinois,

440 U.S. 367 (1979); Glover v. United States, 531 U.S. 198 (2001);
Alabama v. Shelton, 535 U.S. 654 (2002).

3. E.g., Alexander v. State, 527 S.W. 2d 927 (Ark. 1975); Carey v.

Zayre of Beverly, Inc., 324 N. E. 2d 619 (Mass. 1975); Brown v.
Multnomah County Dist. Court, 570 P. 2d 52 (Or. 1977); State v.
Ponce, 611 P. 2d 407 (Wash. 1980); State v. Jones, 404 So. 2d 1192
(La. 1981); State v. Novak, 318 N.W. 2d 364 (Wis. 1982); Canaday
v. State, 687 P.2d 897 (Wyo. 1984); State v. Buchholz, 462 N. E. 2d
1222 (Ohio 1984); State v. Orr, 375 N.W. 2d 171 (N.D. 1985);
Commonwealth v. Thomas, 507 A.2d 57 (PA 1986); State v.
Lynch, 796 P. 2d 1150 (Okla. 1990); Hlad v. State, 585 So. 2d 928
(Fla. 1991); In re Advisory Opinion to the Governor, 666 A. 2d
813 (R.I. 1995); Peeler v. Hughes & Luce, 909 S. W. 2d 494 (Tex,
1995); People v. Monge, 941 P.2d 1121 (Cal. 1997); Russell v.
Armitage, 697 A.2d 630 (Vt. 1997); State v. Woodruff, 951 P. 2d
605 (N.M. 1997); El Pueblo de Puerto Rico v. Amparo
Concepcion, 98 TSPR 93 (PR 1998); State v. Stott, 586 N.W. 2d
436 (Neb. 1998); Johnson v. State, 735 A. 2d 1003 (MD.1999); Ex
parte Lareed Shelton, 851 So. 2d 96 (Ala. 2000); In re Welfare of
G.L.H., 614 N.W. 2d 718 (Minn. 2000); Barnes v. State, 570 S.E.
2d 277 (Ga. 2002); City of Urbana v. Andrew N.B., 813 N.E. 2d
132 (Ill. 2004); People v. Russell, 684 N. W. 2d 745 (Mich. 2004);
Lucero v. Kennard, 125 P.3d 917 (Utah, 2005).

4. Robert L. Spangenberg & Marea L. Beeman, Indigent Defense
Systems in the United States, 58 LAW & CONTEMP. PROBS. 31
(1995)[hereinafter Spangenberg & Beeman, Indigent Defense
Systems]; Spangenberg Group, Indigent Defense Services in the State
of Nevada: Findings and Recommendations (Dec. 13, 2000) (avail-
able at http://www.spangenberggroup.com/reports/report_
121301.pdf); Spangenberg Group, Determination of Eligibility for
Public Defense (2002) [hereinafter Spangenberg Group,
Determination of Eligibility] (available at http://www.abanet.org/
legalservices/downloads/sclaid/indigentdefense/determinationofe-
ligibility.pdf#search=%22Determination%20of%20Eligibility%20f
or%20Public%20Defense%22).

5. Spangenberg Group, Determination of Eligibility, supra note 4.

The Sixth Amendment to the Constitution guarantees all
people accused of a crime the right to legal counsel. In the
landmark 1963 decision Gideon v. Wainright,1 the United

States Supreme Court affirmed the right of indigent defendants
to have counsel provided. But Gideon did not end the Supreme
Court’s discussion of the circumstances in which the state is
required to provide defendants with an attorney when they
claim not to have the means to pay for one.2 Nor did it end the
states’ examination of the requirement of any legal assistance
paid for by taxpayers.3 Moreover, it is not mandated by consti-
tutional law, congressional statute, or U.S. Supreme Court
interpretation how states will fund these programs (will it be a
state or local, e.g., county, responsibility?) or the procedures by
which a defendant will be deemed indigent. States and coun-
ties have developed a range of programs designed to provide
counsel to indigent defendants (the most well known is the
public defender model; other examples are the appointment

from a roster of practicing attorneys and contracts with willing
practitioners). 

States and counties have also developed a range of proce-
dures to assess whether a defendant is unable to afford an
attorney without assistance.4 A 2002 report by the
Spangenberg Group documents the variability across states
with regard to various aspects of indigency determinations,
including how presumptions of indigency are determined (i.e.,
what factors are taken into consideration, such as the defen-
dant’s income in relation to federal poverty guidelines, assets,
complexity of the case, resources of relatives and friends,
whether the defendant can afford to pay bail, etc.), whether or
not formal guidelines are in place, who makes the determina-
tion (the public defender’s office or the court), whether the
court utilizes a financial questionnaire or affidavit, whether the
client’s claim is investigated, and so on.5

The specific purpose of this article is to report on an evalu-
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COUNTY CT. R. I (2000) [hereinafter Rule I] (available at
http://court.nol.org/trialcourt/county/LanCo.htm#1) is intended
to clarify the state’s indigency provisions, which are not as specific
as to the financial circumstances under which a defendant is enti-
tled to a court-appointed attorney. Id. at Comment. Under the
state’s indigency eligibility rule, indigency “mean[s] the inability
retain legal counsel without prejudicing one’s financial ability to
provide economic necessities for one’s self or one’s family.” NEB.
REV. STAT. § 29-3901(3) (Reissue 1995). Functionally, this means
the judge must undertake “a reasonable inquiry to determine the
defendant’s financial condition,” considering such factors as “the
seriousness of the offense; the defendant’s income; the availability
of resources, including real and personal property, bank accounts,
Social Security, and unemployment or other benefits; normal liv-
ing expenses; outstanding debts; and the number and age of
dependents,” State v. Eichelberger, 418 N.W.2d 580, 587-88 (Neb.
1988), as well as considering whether the defendant is at risk for
incarceration if convicted, as opposed to having to pay a fine, State
v. Dean, 510 N.W.2d 87 (Neb. App. 1993). See also State v.
Masilko, 409 N.W.2d 322 (Neb.1987). Lancaster County’s
Indigent Eligibility Rule preserves § 29-301(3)’s discretionary pro-
vision and adds two additional provisions that are intended to be
presumptive for establishing indigency. 

6. Spangenberg Group, Office of Justice Programs, U.S. Department
of Justice, The Bureau of Justice Assistance NCJ pub. no. 185632,
Keeping Defender Workloads Manageable (2001) (available at
http://www. ncjrs.org/pdffiles1/bja/185632.pdf).

7. Research by the Spangenberg Group indicates that there are sev-
eral states with no formal standards or guidelines including Texas
and Connecticut. Spangenberg Group, Determination of Eligibility,
supra note 4.

8. See generally, State v. Lafler, 399 N.W.2d 808 (Neb.1987); State v.
Richter, 408 N.W.2d 717 (Neb. 1987); State v. Eichelberger, 418
N.W.2d 580 (Neb. 1988).

9. Nebraska is not unique in any of this. See generally, Spangenberg
& Beeman, Indigent Defense Systems, supra note 4; Spangenberg
Group, Office of Justice Programs, U.S. Department of Justice,
The Bureau of Justice Assistance NCJ pub. no. 181160,
Contracting for Indigent Defense Services (2000) [hereinafter
Spangenberg, Contracting] (available at http://www.ncjrs.org/pdf
files1/bja/181160.pdf); Spangenberg, Defender Workloads, supra
note 6; Joshua S. Stambaugh, Alabama v. Shelton: One Small Step
for Man, One Very Small Step for the Sixth Amendment's Right to
Counsel, 31 PEPP. L. REV. 609 (2004).

10. Technical and additional information is provided in footnotes for
interested readers.

11. Lancaster County’s Indigent Eligibility Rule (NEB. 3RD JUD. DIST.

ation of a pilot program implemented in Lancaster County
(Lincoln), Nebraska, designed to change the way in which a
defendant’s claim of indigence is assessed by the legal system.
Regardless of whether a jurisdiction uses public defenders or
another form of retaining defense counsel for indigent defen-
dants, a determination must be made regarding a defendant’s
indigency status. Given the increasing caseloads for court sys-
tems and public defender offices6 and given the interest in
ensuring that governmental procedures are optimized for effi-
ciency and fairness, specific counties or even statewide judicial
systems may choose to assess, reform, or implement new sys-
tems for determining indigence. There are a myriad of interests
in assessing indigency determination programs. For instance,
these programs have the potential to increase fairness and con-
sistency in indigency appointments, increase the efficiency of
the system, and defray costs of the justice system. Thus, the
general purpose of this article is to provide courts with evalu-
ation input into this important public function. 

LANCASTER COUNTY INDIGENT DEFENSE 
PILOT PROJECT 

Prior to the implementation of an experimental, pilot pro-
ject in Lancaster County, there were no set guidelines in
Nebraska for determining indigence.7 Judges relied on their
own philosophies and definitions of indigence, thereby creat-
ing variability in indigency appointments across judges.
Similarly, it was left to a judge’s discretion to determine
whether the defendant was eligible for a court-appointed attor-
ney. Not surprisingly, there was great variability across judges,
ranging from those who employed a rigorous line of question-
ing, to those who based their decisions on a few questions and
an assessment of the defendant’s appearance.8 As is typical in
most jurisdictions, assertions made by defendants regarding
claims of indigency were not verified by the court. From time
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to time, cases occurred in which defendants with great wealth
were subsequently found to have been given an attorney at tax-
payer expense, thereby creating a maelstrom of news coverage
and the popular perception that there are defendants “free-
loading” off the system.9

In January 2001, a three-year pilot project was initiated in
Lancaster County for the purposes of assessing three aspects of
the indigency determination system, each of which were initi-
ated at the same time.
1) A uniform rule was developed to guide defendant eligibility

for court-appointed counsel that judges were required to
follow.

2) A standardized form for documenting eligibility for
appointed counsel was introduced that judges were
required to complete.

3) A position was created and a function for the position was
determined, meaning there were would be dedicated county
court staff (“Defense Eligibility Technician” or Screener) to
obtain financial information from a defendant and verify
the information submitted by a defendant in support of a
claim of indigency. 

The program was limited to adults charged with a felony or
misdemeanor. The cost for the Screener was estimated to be
approximately $50,000 per year (changing the rule and creat-
ing a standardized form did not create annual costs). The
impacts were expected to be increased rejection of defendants’
requests for a court-appointed attorney for those not eligible
for one and an increase in court-appointed attorneys for those
eligible who might have been refused an attorney under previ-
ous practices. A preliminary evaluation of the pilot project was
conducted in 2002 by the authors.

Indigency Rule and Financial Eligibility Form10

Lancaster County’s Indigency Eligibility Rule11 contains



12. Rule I, supra note 11.
13. According to the first tier of the Rule, indigent means “[a] party

who is [r]eceiving one of the following types of public assistance:
Aid to Families with Dependent Children (AFDC), Emergency
Aid to Elderly, Disabled and Children (EAEDC), poverty related
veteran’s benefits, food stamps, refugee resettlement benefits,
Medicaid, Supplemental Security Income (SSI), or County
General Assistance Funds.” Rule I, id.

14. State v. Dean, supra note 11.
15. This provision contained in Tier 3 of Lancaster County’s Rule is

intended to operate in the same manner as Nebraska’s current
indigency eligibility statute, NEB. REV. STAT. § 29-3901(3) (Reissue
1995)

16. Rule I, supra note 12.
17. Dennis Keefe, Test of New Indigency Rules and Procedures: Three

Year Pilot Project in Lancaster County, 4 NEB. JUD. NEWS 17 (2000)
(full, unpublished report available from Lancaster County Public
Defender’s Office, 555 S 10th St, Room 202, Lincoln, Nebraska
68508).

three provisions, or “tiers.”12 Financial information relevant to
these tiers is documented on a standardized form (the
“Indigency Information Form”) and then given to the judge as
part of the defendant’s file. 

The Indigency Information Form provides information rele-
vant to deciding indigency under each tier. Under Tier 1 of the
Rule,13 if a defendant is receiving any type of federal, state, or
local poverty assistance, he or she automatically qualifies for
court-appointed counsel unless the offense will not result in
imprisonment.14 If the accused is not currently receiving any
type of federal, state, or local poverty assistance, the total
annual income and the number of dependents must be consid-
ered. A defendant is considered indigent under Tier 2 of the
Rule if he or she earns less than 125% of the federal poverty
guidelines. (Each spring, the amount of money reflected by
125% of the federal poverty guidelines is updated.) If the indi-
vidual earns more than 125% of the federal poverty guidelines,
then the judge’s discretion becomes relevant under Tier 3.

The judge is to consider sources of additional income
(interest and dividends, profits off rental property, cash earn-
ings, etc.), assets, and debts in order to determine whether the
projected cost of hiring private counsel will interfere with the
defendant’s ability to provide for the “economic necessities” of
the defendant or his or her family.15 The judge must make
“findings, including [a] comparison of the party’s anticipated
cost of counsel and available funds when applicable, on a form
. . . filed with the papers in the case.”16

In summary, under the first two tiers of the Rule, eligibility
is presumptively determined. If the defendant qualifies under
the criteria and is in jeopardy of being incarcerated if con-
victed, then the defendant is eligible for a court-appointed
attorney. If the defendant does not qualify under the first two
tiers, the judge proceeds to the Tier 3 in order to make the tra-
ditional determination of what funds are available to retain pri-
vate counsel so that the judge can balance the defendant’s
assets against the anticipated cost of counsel. It was initially
expected that more than 75% of the cases before the courts
would be determined under the first two tiers.17

Defense Eligibility Technician. 
The position of Defense Eligibility Technician/Screener was

created as a central part of the project. The Screener was des-
ignated a paraprofessional position. The Screener collects and
verifies information from defendants about their financial sta-
tus. The Screener briefly interviews defendants to collect
financial data, obtaining information about income, debts,
resources, and other financial information. The information

obtained by the Screener is recorded on the Indigency
Information Form. The information is then provided to the
judge for an indigency eligibility determination. Thereafter, the
Screener maintains a computerized record of the form and ver-
ifies the accuracy of parts of the defendant’s financial informa-
tion, reporting any discrepancies to the judge. 

ASSESSMENT AND METHODS
Research questions were determined in consultation with a

Project Oversight Committee, which included Lancaster
County judges, prosecutors, public defenders, court adminis-
trators, county commissioners, and court staff. The evaluation
was primarily based on information obtained from interviews
with key stakeholders. Information also was obtained from
basic screener program data (statistical information), an analy-
sis of screener verification efforts (truthfulness inquiry), and
courtroom observations. The evaluation design was largely a
function of the data available. Although quantitative designs
are often preferred in situations such as these for their objec-
tivity and ability to definitively show patterns, trends, and
changes overtime, the prior system left no quantitative data
available to compare. The best means to make comparisons
before and after implementation of the pilot project was to
qualitatively explore the opinions and experiences of those
involved in the system. Quantitative data available since imple-
mentation of the project were combined with stakeholders’
qualitative assessments of the project. 

Interviews
Interviews were conducted with 25 stakeholders, including

judges (county, district, and juvenile court; n=10), lawyers
(from the county and city attorneys’ offices and the office of
the public defender; n=4), screener staff, judicial administra-
tion staff, and criminal justice administration staff (n=6), and
defendants (n=5). Interviews were undertaken to obtain stake-
holder insights into how the project was operating, along with
other stakeholder information such as estimates of time spent
on indigency determinations, proportion of cases in which
erroneous information is given by defendants, and so on.
Interviews were semi-structured, thus providing consistency of
information across the respondents, while still allowing for
flexibility with each interviewee. 

Screener Program Data 
Prior to the project’s implementation, no records of requests

for court-appointed counsel were kept. Upon implementation
of the project, a database was created that recorded the infor-
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18. This suggestion is consistent with the Rule already. “If the court
finds that a party is not indigent under § 2(3)(a) the court shall
next determine whether the party is indigent under § 2(3)(b). The
court shall record its findings, including its comparison of the

party’s anticipated cost of counsel and available funds when
applicable, on a form.” (Rule I, supra note 12). However, our
review of the Forms indicates that judges do not tend to regularly
record their findings.

mation provided on the form. In order to produce a reliable
and current sample, cases for a one-year span (Fiscal Year
2001-2002) were selected for review. Screenings in over 5,000
cases (N=5,232) were examined. 

Truthfulness Inquiry 
An issue of interest is the accuracy of the information defen-

dants provide to the Screener. Since the truthfulness and accu-
racy of a defendant’s statements have no pre-established data
points, this information cannot easily be gleaned from the
Screener’s data files. Therefore, a data sample was collected
during the month of September 2002. The Screener main-
tained a record of when inaccuracies in a defendant’s report
were identified pursuant to the Screener’s verification activi-
ties. These data were collected to provide some insight into the
proportion of defendants who provide inaccurate or false
information to the courts. 

Courtroom Observations 
Research staff observed 10 arraignment sessions to deter-

mine the approximate time taken by the judge to determine
indigence (a stopwatch was used to time how long the process
took, but because a conversation might return to the question
of the defendant’s finances, we believe the assessments are
approximate, not precise), and to document the content and
extent of judges’ questioning under this process. Three of the
county court judges were observed in these sessions. During
these sessions, 115 cases were heard, and the public defender
was appointed in 33 of these cases, not appointed in two, and
refused by the defendant in three. 

RESULTS AND DISCUSSION
As previously noted, there are a myriad of interests in

assessing indigent-defense-screening programs. Programs such
as this have the potential to increase fairness and consistency
in indigency appointments, increase the efficiency of the sys-
tem, and reduce the costs of the criminal justice system by
appropriately denying those not entitled to legal aid. Of
course, it is also the case that a more fair and consistent pro-
cedure might result in a court-appointed attorney in instances
where an attorney was previously denied, thus increasing
costs. Nonetheless, it was hypothesized that oversight of eligi-
bility would decrease costs overall. 

Indigency Rule and Financial Eligibility Form
Fairness and Consistency. One way to assess the fairness of

the Indigency Rule is to determine if appropriate appointments
are made. More specifically, are defendants who are eligible
under the Rule to receive counsel appropriately receiving a
court-appointed attorney? Are eligible defendants erroneously
being denied court-appointed counsel? Are defendants who
are ineligible to receive counsel erroneously receiving a court-

appointed attorney? Are ineligible defendants appropriately
being denied a court-appointed attorney? 

As indicated previously, there were 5,232 cases screened
during FY 2001-2002 (see Table 1). The data reveal that
approximately 25% of those who receive some type of public
assistance (Tier 1 eligibility) were not appointed public
defender services. Additionally, almost 20% of those whose
income is below that of the federal poverty guidelines (Tier 2
eligibility) were not appointed public defender services. It is
not possible to know whether eligible defendants were “erro-
neously being denied court-appointed counsel” in these
instances as there are many reasons why defendants may not
be appointed counsel: no potential jail time, a plea of guilty,
or the judge believed they had the means to hire counsel. It is
not possible to know whether certain judges provide almost
100% of Tier 1 and Tier 2 defendants with a public defender
while other judges find fewer defendants eligible despite the
intent of the Rule. In any event, the rate of non-appointments
for defendants who otherwise seem eligible for a court-
appointed attorney was higher than might be expected. The
issue could be further investigated if judges regularly were to
indicate their reason on the Form for not appointing counsel
in each case.18

Overall, it seems that the majority, but not all, defendants
who were eligible under the Rule to receive counsel appropri-
ately received a court-appointed attorney. It is likely that some
defendants who were ineligible to receive counsel were erro-
neously receiving a court-appointed attorney.  Given that so
many defendants are, in fact, eligible, however, we believe the
cost of an additional $50,000 to employ a Screener to find the
comparatively few ineligible defendants is less beneficial than
the error of simply providing them with a public defender. Of
course, this depends in part on the success rate of identifying
ineligible defendants (if most ineligibles will be detected, it is
a different matter than if a small percentage of ineligibles will
be detected). In any event, fairness and consistency are

TABLE 1: DEFENDANTS PRESUMPTIVELY QUALIFYING FOR
INDIGENCY APPOINTMENT OF COUNSEL (FY 2001-02)

Number
of Cases

Percentage
of Cases

Judge
Appointed

Atty.

Judge Did
Not Appoint

Atty.

Tier 1 1,112 21.2% 75.5% 24.5%

Tier 2 2,819 53.9% 81.3% 18.7%

Tier 3 1,301 24.9% 62.6% 37.4%

TOTAL 5,232 100.0% 75.4% 24.6%

Note: Some defendants presumptively qualified under both Tier 1 and Tier
2. The number of cases presented in Tier 2 does not include those who
previously qualified under Tier 1.
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enhanced by providing more defendants with a public
defender even if the county would not have to do so if all the
facts were verified.

Judges and other court personnel indicate their confidence
that the Indigency Rule and Form have increased the consis-
tency in determining indigence. First, judges are provided with
the same information for each defendant; therefore, defendants
have a more equal assessment of their financial situation.
Second, it provides for somewhat more consistency across
judges in that all judges are provided with the same informa-
tion. This finding of uniformity does not obviate the concern
noted previously, that is, the fact of variability across judges;
however, the impression we obtained from a variety of inter-
viewees is that most of the legal professionals in the Lancaster
Court system believe that uniformity is enhanced both by the
Rule and by the standardized information sought by the Form
than was obtained before review by the Screener. 

Efficiency. When judges were asked about time savings, sev-
eral responded that before the pilot project, determinations
(including questioning) could take anywhere between three
and five minutes. They estimated that determinations now
take under one minute (courtroom observations confirm that
determinations generally take less than 30 seconds). It appears
that the information on the Form was adequate in that judges
did not ask additional questions. In short, judges found the
financial information included on the Form to be useful,
allowing them to streamline their time and effort related to
determining indigency. 

Cost Savings. A cost savings via the introduction of the Rule
and Form would be realized if these components resulted in
more ineligible defendants appropriately being denied ser-
vices. This does not appear to be the case. On the whole, inter-
views indicate that the majority of Lancaster County judges
believe that, considering all interests at stake, it is better to err
on the side of providing a public defender than it is to deny
someone in need of a public defender. Several of the judges to
whom we spoke commented that when jail time is a possibil-
ity, even if the prosecutor might not be asking for jail time,
they are very likely to appoint an attorney. Our courtroom
observations documented this orientation: Even defendants
who refused the public defender services that judges offered
them were urged to think seriously about refusing.

We commend the practice of these judges. Court appoint-
ment of an attorney ensures the defendant will have access to
legal advice. Legal advice may help defendants to avoid unnec-
essarily pleading guilty to an offense in circumstances in which
representation may result in conviction for, or pleading guilty
to, a less serious offense, or even help secure a defendant
acquittal. In addition, court appointment helps to promote
efficient administration of justice by avoiding pro se litigation
or by ensuring that legal issues are raised and legally relevant
facts are presented. As was noted by several of the attorneys
and judges we interviewed, the criminal charge is more effi-
ciently resolved when a knowledgeable attorney is represent-
ing the defendant. However, it appears not to be simply a mat-
ter of case resolution that prompts the judges to encourage
(and appoint) public defense counsel, it is a matter of the

interest in justice that appears to inspire their behavior.
Overall, then, it seems that the rule and form do not appear to
have a significant impact on cost savings.

Defense Eligibility Technician
Fairness and Consistency. Using a defense eligibility techni-

cian to obtain a defendant’s financial information appears to
increase fairness and consistency by providing a more uniform
and accurate assessment of the defendant’s financial informa-
tion. The judges uniformly reported that they did not obtain
nearly as much financial data as the screeners provide.
Additionally, the screener can provide accurate calculations to
the judges. Defendants appear to like having the opportunity
to provide the information to a court employee who is respon-
sible for collecting this information but not for making indi-
gency determinations. They indicated they believed they were
being treated fairly. Thus it seems a screener contributes to the
efficiency of the court and the dignity and privacy of the defen-
dant by collecting financial information in a more private set-
ting than in the open courtroom, without the pressures and
anxieties of providing such information in court as part of a
public, and perhaps confusing, process. 

Efficiency. According to those involved in the process,
when the defendant’s financial information is obtained by the
Defense Eligibility Technician prior to, rather than during, a
court appearance, there is a decrease in the amount of time that
judges, prosecutors, public defenders, and other criminal jus-
tice system personnel spend on the issue of determining indi-
gence. A Screener saves judges time that they would otherwise
spend obtaining the defendant’s financial information, and it
saves attorneys time they otherwise have to spend listening to
the judge obtain the information. We spoke to six defendants
about screening issues. Defendants who had been screened in
the previous and current way commented the new pilot proce-
dure created a time savings and the overall appearance of a
more efficient courtroom. 

Cost Savings. Interviews indicate that the Screener does
provide a time savings. These savings in time could add up to
a substantial cost savings if more cases could be processed or
if judges and prosecutors were able to conduct other business
with the time they saved from having to be involved in col-
lecting or listening to financial information. However, as some
interviewees pointed out, since court officials are paid whether
they are in court or not, there are probably no measurable sav-
ings by having defendants prescreened. Although a time sav-
ings may not necessarily translate into a cost savings for the
county, there may be value in freeing up the time of court staff
(bailiffs, sheriffs, etc.) so that they can better use their time.
This savings in time is also relevant for the public, who likely
wait less time to be arraigned. On the other hand, several inter-
viewees questioned the expenditure of additional funds on a
task that could be done by a judge, who already is receiving a
salary from the public.

Verification
Fairness and Consistency. The impetus for reforming current

processes for determining indigence typically stem from the
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19. Spangenberg & Beeman, Indigent Defense Systems, supra note 4;
Spangenberg, Contracting, supra note 9; Spangenberg, Defender
Workloads; supra note 6; Stambaugh, supra note 9.

20. The Court Administrator in Oregon claims that their program,
which is a statewide—not a single court’s—effort using a central-
ized screening process, saves $2 for every $1 it spends on verifi-

cation. Personal Communications from Carol R. Flango, Director,
Knowledge and Information Services, National Center for State
Courts (October 3 and October 8, 2002). We do not know the
accuracy of Oregon’s claim.

21. SPANGENBERG GROUP, CONTAINING THE COSTS OF INDIGENT DEFENSE

occasional case in which defendants with great wealth are
found to have been given an attorney at taxpayer expense,
thereby creating a maelstrom of news coverage and the per-
ception that there are defendants “freeloading” off the sys-
tem.19 Verification may add a sense of fairness to the system by
allowing numerous court personnel, administrators, and tax-
payers to feel that defendants are not “getting away” with
access to governmental services (i.e., a public defender) to
which they are not entitled. Verification provides the sense that
some deterrence exists, reducing the likelihood that a defen-
dant will get away with giving false information to the court.

Efficiency. In its current configuration, verification efforts do
not appear to impact efficiency. In virtually no cases have there
been any additional legal actions taken in instances in which
the Screener has found that false financial information has
been provided. Even if a falsehood is detected, the majority of
judges indicated they were unwilling to stop a case to remove
the public defender once the case has started. They offered a
range of reasons. Some judges state that even if a defendant
lies, it is typically the case that the defendant does not have a
lot of resources anyway. Other judges said it would be more
expensive to the system to stop proceedings midstream and
require the defendant to find private counsel. A few judges
believe there should be prosecutions, but other judges say it
does not seem to be a good use of scarce resources to prosecute
these cases.

Cost Savings. If the screening process is successful in “weed-
ing out” those who do not qualify for counsel it would repre-
sent a cost-savings for the court system.20 In order to success-
fully identify “freeloaders,” the accuracy of financial informa-
tion being provided to the court and the Screener’s verification
efforts must be considered. 

At our request, the Screener gave us information regarding
inaccurate or false information for a one-month period. Of the
460 cases screened in the month, the Screener said she learned
that 25 individuals (5.4%) lied about financial information.
The Screener reported the month was not atypical in numbers
of defendants, kinds of cases, and so on.

There were basically three categories of inaccurate or false
information: 

When asked about their employment, four defendants
provided false information as to when they were last
employed. Three said they were unemployed recently, but
records showed that they were unemployed from two
months to two years longer than they had reported. It is
useful to note that this false information would lead a judge
to believe the defendants had more financial assets than
they actually had. The fourth defendant lied in the expected

direction, stating that he had been unemployed longer than
he really had been.

Eleven defendants reported that they were currently
employed when they were not, at least by the employer with
which they said they were employed. This falsehood could
have made these defendants ineligible for a public defender
when in reality they might have been eligible.

Ten defendants provided a fraudulent Social Security
number.
These findings indicate that in a typical month, 5% of

defendants provided inaccurate or false information to the
court. Of those providing inaccurate information, however,
only one person in 25 gave information that could have possi-
bly increased their chances of receiving public defender ser-
vices. In fact, the inaccurate information may have not even
been such that it would have made a difference in eligibility.
These findings are consistent with what several interviewees
(including the Screener and a defendant) told us: Defendants
are as likely to lie to make themselves seem more financially
secure than the facts would indicate. The reason for wanting to
seem better off financially may include such factors as wanting
to appear worthy of lesser bond, not wanting to appear desti-
tute in front of other defendants (even when financial infor-
mation is provided to the Screener, other defendants are
around to overhear the conversation, especially in the jail set-
ting), or as one judge told us, they simply do not know how
much compensation they receive from work.

The perception by some in the court system is that the pres-
ence of the Screener and the fact of verification both promote
honesty. However, conversations with defendants suggest that
they are not especially motivated to honesty, or deterred from
dishonesty, by the presence of the Screener or the existence of
a verification program. No defendant believed financial
information was verified—they did not think there would be
time to do so between the time they provided the Screener with
information and the time of their court appearance. Apparently
the prospect of future verification was not a salient concept,
nor did they indicate it was a deterrent. Similarly, judges stated
their belief that if the defendant was going to lie, the defendant
would lie to the Screener as well. The data we obtained from
the Screener support the view that either (a) not much lying
takes place, or (b) the pilot project was not much better at
catching liars than was the system in place beforehand.

CONCLUSION
Overall, the project clearly increased consistency in indi-

gency appointments by ensuring that the same financial infor-
mation was collected for each defendant and that each judge
was provided with the same information regarding each defen-
dant. Collecting financial information from defendants in a
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PROGRAMS: ELIGIBILITY SCREENING AND COST RECOVERY PROCEDURES

(National Institute of Justice 1986); Spangenberg Group, An
Assessment of the Pierce County Washington Indigency Screening and
Cost Recovery Program (Dec. 1998)(unpublished manuscript,
available from Spangenberg Group, 1001 Watertown Street, West
Newton, MA 02465); Spangenberg, Contracting, supra note 9;
David Carroll & Robert Spangenberg, Assessment of Indigent
Defense Cost Recovery in Fayette and Jefferson County, Kentucky
(October, 2001) (available at http://www.abanet.org/legalser
vices/downloads/sclaid/indigentdefense/ky-costrecovery.pdf).

22. In Pierce County, Washington, for example, a county ordinance
was passed allowing the assessment of a $25 application fee for
those requesting indigent services. PIERCE COUNTY, WA.,
ORDINANCE 99-31 (May 25, 1999) (available at http://www.co.
pierce.wa.us/xml/abtus/plans/perf-audit/appendix%201%20-
%205.pdf); see also Public Defense Cost Recovery Task Force,
Recommendations to Implement Change in Indigent Defense
Screening and Cost Recovery (1999) (available at http://www.
co.pierce.wa.us/xml/abtus/plans/perf-audit/appendix%201%20-
%205.pdf).  

more private setting prior to the hearing also was advantageous.
Not only did it increase the efficiency of the process by reduc-
ing in-court time for judges, attorneys, and defendants, but col-
lecting financial information in a more private setting than in
the open courtroom also seemed comforting to defendants.

Data are less conclusive with regards to the extent by which
the project improved fairness in indigency appointments. The
rate of non-appointments for defendants who otherwise
seemed eligible (based on Tier I and Tier II eligibility criteria)
for a court-appointed attorney was higher than might be
expected. Interviews with judges, however, indicated that they
prefer to err on the side of providing counsel, rather than
denying someone in need of counsel. This issue could be more
fully examined if judges provided the rationale for denying
counsel on the form.

The project’s verification component in its current configu-
ration does not seem effective in uncovering financial infor-
mation that results in a denial of public defender appointments
that, but for verification, otherwise would have occurred.
Findings suggest that the percentage of defendants who are
caught providing inaccurate information about their financial
status is minimal; defendants who were caught lying were
more likely to have tried to make themselves look more finan-
cially secure than impoverished enough to have been more
readily eligible for court-appointed counsel. 

Implications for Courts Beyond Lancaster County
For jurisdictions interested in assessing, reforming, or

implementing new systems of determining indigence, the
results of this evaluation strongly support the adoption of a
uniform rule and form for determining indigence. Interviews
revealed that those involved in the court system are virtually
all positive about the uniform rule, primarily because it is
believed the Rule has resulted in greater uniformity and con-
sistency in indigency appointments. The standardized form is
considered beneficial because it helps direct the collection of
useful financial information judges need to know in order
make the decision whether to appoint counsel. 

Although screening staff appear to create a time savings for
judges and attorneys, and provide defendants with a semipri-
vate environment to provide financial information, the benefits
of their verification are less clear. On the one hand, verification
allows people to feel that defendants will not receive benefits
(court appointments) at taxpayer expense to which the defen-
dants are not entitled. On the other hand, verification does not
appear to fulfill its promise. It is our opinion that defendants
are not more honest simply because there is a court employee

who will verify financial information. It is not clear that verifi-
cation efforts succeed in uncovering financial information that
results in a denial of public defender appointments that, but
for verification, would have otherwise occurred. We do not
believe verification detects very much false or inaccurate infor-
mation. Part of the problem is it is hard to uncover the nega-
tive.  Thus, it is quite difficult for the verification process to
find that a defendant who denies employment actually has a
job or to find a savings account when the defendant does not
list one. Even when verification uncovers dishonesty, the dis-
honesty can be so minimal that it does not actually affect the
defendant’s indigency status. Finally, in most instances, it does
not seem to be good practice or policy either to stop judicial
proceedings or to prosecute defendants in those rare instances
in which inaccurate or false information is uncovered.

Alternative Verification Strategies
There are several options that would make verification

efforts more cost-effective. One possible way to address the
cost issue is to consider additional changes to the Rule that
would allow recoupment of costs incurred to provide indigent
services. Spangenberg and his colleagues are advocates of
efforts to offset costs.21 There may be some preference to
implement up-front user or application fees as opposed to
after-the-fact recoupment costs.22 With as slight a charge as
$10 application or use fee per defendant there would be
$50,000 in revenue generated, enough to virtually support the
annual cost of a Screener. For example, in FY 2001-02, there
were 5,232 cases considered for court appointment. If each
defendant were charged $10, the revenue would be over
$50,000. Or a slighter higher base fee could be established
with a sliding scale, with the goal of generating the average
amount of $10 per defendant.

Another alternative is to staff the Screener position differ-
ently. Might there be others who already have investigative
skills who could conduct the verification for the court? If pre-
trial service officers were conducting verification activities
along with their other activities, it might be possible to reduce
the costs incurred when a position is designed solely to screen
and verify financial information.

If pretrial services were to verify, who would screen? Again,
pretrial service staff could collect financial information for the
jail population. Clerk staff might be considered for undertak-
ing the responsibility of screening cases for defendants not in
jail. Again, you would have staff members who are working on
financial matters (in this case, screening) along with other
responsibilities throughout their workday. Verification respon-
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sibilities could be vested solely with pretrial service staff, and
pretrial staff could be responsible for checking the financial
data obtained by the court administrator’s staff.

Postscript
In 2005, the Lancaster County Indigency Screener Project

was cut from the county budget.  During the four years the
screening project took place there was no indication that the
program was impacting (reducing) the number of defendants
receiving court-appointed attorneys, and there was no indica-
tion of a cost savings from verification. Consequently the deci-
sion was made to terminate the project, and the money for the
project was used to fund an additional attorney in the Public
Defender’s office.  Administrators decided that for the program
to be successful, the screening needed to take place days before
the arraignment, which was not the way Lancaster County had
organized its program. 

As detailed in this article, there are clear benefits to a uni-
form rule and form for determining indigence. Jurisdictions
interested in including a screening or verification component
should consider the alternative screening/verification strate-
gies discussed in here: establishing a mechanism to recoup
costs, pairing the screening position with existing court staff,
or pairing verification efforts with existing pretrial services.

Elizabeth Neeley is a sociologist at the
University of Nebraska Public Policy Center.
She is the project director for the Nebraska
Minority Justice Committee, a joint initiative of
the Nebraska Supreme Court and Nebraska
State Bar Association established to examine
and address issues of racial and ethnic bias in
the courts, and the director of the newly formed
Judicial Structure and Administration Task

Force, an initiative established to examine ways to create new effi-
ciencies in the structure and administration of the judicial system.

She has worked on several additional Public Policy Center pro-
jects, most notably the Minority and Justice Task Force and the
Lancaster County Indigency Screener Evaluation. Her research
interests include race, demography, criminal justice, and policy.
She received her PhD in sociology in 2004 from the University of
Nebraska-Lincoln. For further information about this project,
contact her at the University of Nebraska Public Policy Center,
121 South 13th Street, Suite 303, P.O. Box 880228, Lincoln, NE
68588-0228 or via phone at (402) 742-8129 or via e-mail at
Lneeley@nebar.com. 

Alan Tomkins is the director of the University
of Nebraska Public Policy Center (http://ppc.
nebraska.edu/). Before coming to Nebraska in
1986 as a faculty member in the UNL
Law/Psychology program, he worked with the
Federal Judicial Center (Washington, D.C.) and
in the departments of psychology at the
University of Illinois (Urbana-Champaign) and

St. Louis University. Tomkins has a PhD in social psychology and
a law degree, both from Washington University. He also has been
affiliated with the Department of Law, University of Southampton
(England) and the Department of Psychology, Yonsei University
(Seoul, Korea). In 2005-06, he served as inaugural William J.
Clinton Distinguished Fellow at the Clinton School of Public
Service, University of Arkansas. Tomkins served as co-editor and
then editor of the interdisciplinary journal, Behavioral Sciences
and the Law, from 1989-2001, and has served on the editorial
boards for Law and Human Behavior (from 1991-2005), and
Expert Evidence: The International Digest of Human Behaviour
Science and Law (from 1998-2001). His research interests include
public participation in policymaking, public trust and confidence in
government, the interplay between policies and behaviors, behav-
ioral health systems of care and related policies, and program eval-
uation. He can be reached at the above address or, via phone at
(402) 472-5688 or via e-mail at atomkins@nebraska.edu.

Court Review 11



* The views expressed in this article are those only of the author
and do not necessarily reflect the views of the United States
District Court for the Northern District of New York, where the
author is employed. 
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12. See, e.g., LeSane v. Hall’s Sec. Analyst, Inc., 239 F.3d 206, 209 (2d
Cir. 2001); Habib v. GMC, 15 F.3d 72, 74 (6th Cir. 1994); Sule v.
Gregg, No. 92-36888, 1993 U.S. App. LEXIS 17169, at *3 (9th Cir.
July 7, 1993); Bates v. Jean, 745 F.2d 1146, 1150 (7th Cir. 1984);
Jackson v. Nicoletti, 875 F. Supp. 1107, 1111 & n.6 (E.D. Pa.
1994).

Since the early 1990s, federal courts in the Second and
Third Circuits have, with increasing frequency, revoked
the special status of pro se civil litigants who have been

overly litigious.  This article discusses the reasons for this
trend’s appearance in the Second and Third Circuits, the ratio-
nales for the trend, the fairness of the trend, and some practi-
cal advice for courts and practitioners wrestling with the issue
of whether or not the special status of a particularly litigious
pro se litigant should be revoked.

I. NATURE OF SPECIAL STATUS AND TREND
As a general rule, every federal court in the United States

affords “pro se”1 civil litigants special status, although courts
often differ on the way they describe that status.2 This general
rule is followed, to varying degrees, by state courts.3

Uniformly, this special status consists of a right to have one’s
pleadings construed more liberally than those of a represented
litigant.4 For example, this liberal construction might result in

a court recognizing a pro se plaintiff’s complaint as alleging a
fact or claim, even if the complaint makes no express mention
of such a fact or claim.5 However, a pro se litigant’s pleadings
are not the only documents that are routinely afforded a liberal
reading.  Also liberally construed are a pro se litigant’s briefs,6

affidavits,7 and notices of appeal.8

Moreover, depending on the court, this special status may
confer a variety of other benefits on pro se litigants: (1) a right
to have one’s complaint treated as amended by one’s papers in
opposition to a defendant’s motion to dismiss for failure to
state a claim;9 (2) a right to file an amended complaint,
including a second amended complaint;10 (3) a right to be
specifically notified of the consequences of failing to respond
to a summary judgment motion before being subjected to
those consequences;11 (4) a right to be excused from comply-
ing with service deadlines, discovery deadlines, motion-filing
deadlines, and page limits;12 and (5) a right to be presumed to
have been acting in good faith when sanctions are being con-
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13. See, e.g., Maduakolam v. Columbia Univ., 866 F.2d 53, 56 (2d Cir.
1989); see also Brian L. Holtzclaw, Pro Se Litigants: Application of a
Single Objective Standard Under FRCP 11 to Reduce Frivolous
Litigation, 16 PUGET SOUND L. REV. 1371, 1373-1375 & n.15-16
(Spring 1993) [citing cases].

14. See, e.g., Korsunskiy v. Gonzales, 461 F.3d 847, 850 (7th Cir.
2006); Int’l Bus. Prop. v. ITT Sheraton Corp., 65 F.3d 175, at *2
(9th Cir. 1995); Flynn, 32 F.3d at 31; Salahuddin v. Coughlin, 781
F.2d 24, 29 (2d Cir. 1986); Collins v. Cundy, 603 F.2d 825, 827
(10th Cir. 1979); Zaczek v. Fauquier County, 764 F. Supp. 1071,
1078 (E.D. Va. 1991); Life Science Church v. U.S., 607 F. Supp.
1037, 1039 (N.D. Oh. 1985); see also John C. Rothermich, Ethical
and Procedural Implications of “Ghostwriting” for Pro Se Litigants:
Toward Increased Access to Civil Justice, 67 FORDHAM L. REV. 2687,
2697 (Apr. 1999) [citing cases].

15. See, e.g., Day v. Allstate Ins. Co., 788 F.2d 1110, 1111-1113 (5th
Cir. 1986); In re Martin-Trigona, 763 F.2d 503, 506 (2d Cir. 1985);
McCutcheon v. N.Y. Stock Exch., 88-CV-9965, 1989 U.S. Dist.
LEXIS 8141, at *2, 24 & n.3-6 (N.D. Ill. July 7, 1989); Williams
v. Giant Supermkt. Store, 88-CV-2434, 1989 WL 10600, at *1
(D.D.C. Jan. 31, 1989); Castro v. U.S., 584 F. Supp. 252, 264 (D.
Puerto Rico 1984); Welsh v. Steinmetz, 84-CV-1846, 1984 WL
13132, at *5 (D.N.M. Dec. 20, 1984); Hosley v. Bass, 519 F. Supp.
395, 407 n.27 (D. Md. 1981); Raitport v. Chem. Bank, 74 F.R.D.
128, 133 (S.D.N.Y. 1977). 

16. See, e.g., Colo. v. Dunlop, 623 P.2d 408, 410-411 (Colo. 1981);
Birdo v. Holbrook, 775 S.W.2d 411, 412-413 (Tex. Ct. App. 1989);
Kondrat v. Byron, 579 N.E.2d 287, 288-289 (Ohio Ct. App. 1989);
Mullen v. Renner, 685 S.W.2d 212, 215 (Mo. Ct. App. 1985);
Bardacke v. Welsh, 698 P.2d 462, 466-471 (N.M. Ct. App. 1985);
Hunnewell v. Hunnewell, 445 N.E.2d 1080, 1083 (Mass. App. Ct.
1983); Muka v. Hancock, Estabrook, Ryan, Shove & Hust, 465
N.Y.S.2d 416, 416-417 (N.Y. Sup. Ct. 1983); Hotel Martha Wash.
Mgmt. Co. v. Swinick, 324 N.Y.S.2d 687, 694 (N.Y. Civ. Ct. 1971). 

17. Second Circuit: See, e.g., Iwachiw v. N.Y.S. Dep’t of Motor Veh.,
396 F.3d 525, 529 (2d Cir. 2005); Johnson v. Eggersdorf, 8 F.
App’x 140, 143 (2d Cir. 2001), aff’g, 97-CV-0938, Decision and
Order (N.D.N.Y. May 28, 1999); Johnson v. Gummerson, 201 F.3d
431, at *2 (2d Cir. 1999), aff’g, 97-CV-1727, Decision and Order
(N.D.N.Y. June 11, 1999); Flynn, 32 F.3d at 31; Edwards v. Selsky,
04-CV-1054, 2007 WL 748442, at *2-3 (N.D.N.Y. March 6, 2007);
Rolle v. Garcia, 04-CV-0312, 2007 WL 672679, at *4 (N.D.N.Y.
Feb. 28, 2007); Mora v. Bockelmann, 03-CV-1217, 2007 WL
603410, at *4 (N.D.N.Y. Feb. 22, 2007); Brown v. Goord, 04-CV-
0785, 2007 WL 607396, at *2-3 (N.D.N.Y. Feb. 20, 2007);
Mitchell v. Harriman, 04-CV-0937, 2007 WL 499619, at *3
(N.D.N.Y. Feb. 13, 2007); Sledge v. Kooi, 04-CV-1311, 2007 WL
951447, at *3-4 (N.D.N.Y. Feb. 12, 2007); Gill v. Pidylpchak, 02-
CV-1460, 2006 WL 3751340, at *2 n.3-4 (N.D.N.Y. Dec. 19,
2006); Saunders v. Ricks, 03-CV-0598, 2006 WL 3051792, at *2
& n.11 (N.D.N.Y. Oct. 18, 2006); Tibbetts v. Stempel, 97-CV-
2561, 2005 WL 2146079, at *7 (D. Conn. Aug. 31, 2005); Gill v.
Frawley, 02-CV-1380, 2006 WL 1742738, at *3 & n.2 (N.D.N.Y.
June 22, 2006); Davidson v. Talbot, 01-CV-0473, 2005 U.S. Dist.

LEXIS 39576, at *18-20 & n.10 (N.D.N.Y. March 31, 2005); Gill
v. Riddick, 03-CV-1456, 2005 U.S. Dist. LEXIS 5394, at *7 & n.3
(N.D.N.Y. March 31, 2005); Yip v. SUNY, 03-CV-0959, 2004 WL
2202594, at *3-4 & n.7, 10 (W.D.N.Y. Sept. 29, 2004); Davidson
v. Dean, 204 F.R.D. 251, 257 (S.D.N.Y. 2001); Santiago v. Campisi,
91 F. Supp. 2d 665, 670 (S.D.N.Y. 2000); McGann v. U.S., 98-CV-
2192, 1999 WL 173596, at *2 (S.D.N.Y. March 29, 1999); Jones v.
City of Buffalo, 96-CV-0379, 1998 U.S. Dist. LEXIS 6070, at *16-
19 & n.7-8 (W.D.N.Y. Apr. 23, 1998); Brown v. McClellan, 93-CV-
0901, 1996 U.S. Dist. LEXIS 8164, at *3-4 & n.3 (W.D.N.Y. June
10, 1996); Brown v. Selsky, 93-CV-0268, 1995 U.S. Dist. LEXIS
213, at *2 n.1 (W.D.N.Y. Jan. 10, 1995); Baasch v. Reyer, 827 F.
Supp. 940, 944 (E.D.N.Y. 1993); Kissel v. DiMartino, 92-CV-5660,
1993 WL 289430, at *9 (E.D.N.Y. July 20, 1993); Hussein v. Pitta,
88-CV-2549, 1991 WL 221033, at *4 (S.D.N.Y. Oct. 11, 1991).

Third Circuit: See, e.g., Tilbury v. AAmes Home Loan, 05-
CV-2033, 2005 WL 3477558, at *1-5 (D.N.J. Dec. 12, 2005);
Hollis-Arrington v. PHH Mort. Corp., 05-CV-2556, 2005 WL
3077853, at *9 (D.N.J. Nov. 15, 2005); Perry v. Gold & Laine,
P.C., 371 F. Supp. 2d 622, 629 (D.N.J. 2005); Smith v. Litton Loan
Serv., LP, 04-CV-2846, 2005 WL 289927, at *13 (E.D. Pa. Feb. 4,
2005); Douris v. Bucks County, 04-CV-0232, 2005 U.S. Dist.
LEXIS 1279, at *14-15, 40-41 & n. 19 (E.D. Pa. Jan. 31, 2005);
Weber v. Henderson, 275 F. Supp. 2d 616, 618, 622 (E.D. Pa.
2003); Frempong-Atuahene v. City of Phila., 99-CV-4386, 2000
WL 233216, at *3 (E.D. Pa. Feb. 28, 2000); Frempong-Atuahene
v. Transam. Fin. Consum. Disc. Co., 99-CV-0965, 2000 U.S. Dist.
LEXIS 324, at *7-8 (E.D. Pa. Jan. 19, 2000); Frempong-Atuahene
v. Redev. Auth. of City of Phila., 99-CV-0704, 2000 U.S. Dist.
LEXIS 113, at *2, 4, 8-9 & n.1-2 (E.D. Pa. Jan. 12, 2000), aff’d,
250 F.3d 755 (3d Cir. 2001); Armstrong v. Sch. Dist. of Phila., 99-
CV-0825, 1999 WL 773507, at *2 (E.D. Pa. Sept. 29, 1999);
Broad. Music, Inc. v. La Trattoria East, Inc., 95-CV-1784, 1995 WL
552881, at *2 (E.D. Pa. Sept. 15, 1995); Wexler v. Citibank, 94-
CV-4172, 1994 U.S. Dist. LEXIS 14992, at *19-20 (E.D. Pa. Oct.
21, 1994); Hollawell v. Leman, 94-CV-5730, 1994 U.S. Dist.
LEXIS 14139, at *1-3 (E.D. Pa. Sept. 30, 1994); Lyden v. Susser,
93-CV-3949, 1994 WL 117794, at *8 (D.N.J. March 30, 1994);
Kupersmit v. Nat’l Mort., 91-CV-4049, 1992 WL 108967, at *1
(E.D. Pa. May 12, 1992).

18. State Courts: See, e.g., Martin v. D.C. Ct. of App., 506 U.S. 1, 2-
3 (1992); Hamilton v. Fla., 945 So.2d 1121, 1122-1124 (Fla.
2006); Karr v. Williams, 50 P.3d 910, 913-916 (Colo. 2002);
Corley v. U.S., 741 A.2d 1029, 1029-1031 (D.C. 1999); Matter of
Burns, 542 N.W.2d 389, 389-390 (Minn. 1996); Turner-El v. West,
811 N.E.2d 728, 733-736 (Ill. App. Ct. 2004); Vinson v. Benson,
805 So.2d 571, 573, 576-577 (Miss. Ct. App. 2001); Kan. v. Lynn,
975 P.2d 813, 815-816 (Kan. Ct. App. 1999); Thomas v. Sibbett,
925 P.2d 1286, 1286-1287 (Utah Ct. App. 1996); Mullen v.
GMAC, 919 S.W.2d 7, 9 (Mo. Ct. App. 1996); Sud v. Sud, 642
N.Y.S.2d 893, 893-894 (N.Y. App. Div. 1996); Cain v. Buehner, 839
S.W.2d 695, 697 (Mo. Ct. App. 1992); Cronen v. County Storage
Lot, 831 S.W.2d 895, 898-899 (Tex. Ct. App. 1992); Lepiscopo v.
Hopwood, 791 P.2d 481, 483 (N.M. Ct. App. 1990); Melnitzky v.

templated.13 The rationale for conferring this special status is
that pro se litigants need help since they are often inexperi-
enced or unfamiliar with legal procedures or terminology.14

Historically, federal courts across the United States have
been willing, on occasion, to diminish or look past this special
status when pro se litigants abuse the litigation process.15 This
willingness has been shared by many state courts.16 Moreover,

since the early 1990s, federal courts in the Second and Third
Circuits have, with increasing frequency, revoked the special
status of pro se civil litigants who have been overly litigious.17

While courts outside the Second and Third Circuits have also,
during this time period, diminished or looked past the special
status of such pro se civil litigants, they have done so less fre-
quently.18
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Uribe, 806 N.Y.S.2d 446, *2 (N.Y. Sup. Ct. 2005); Spremo v.
Babchik, 589 N.Y.S.2d 1019, 1023-1024 (N.Y. Sup. Ct. 1992).
Federal Courts: See, e.g., Adams v. Nankervis, No. 89-35511,
1990 WL 61990, at *2 (9th Cir. May 10, 1990); Greathouse v. City
of Plymouth, Ohio, 06-CV-2014, 2006 U.S. Dist. LEXIS 79770, at
*4-5, 16-19 (N.D. Ohio Nov. 1, 2006); Williams v. Smith, 05-CV-
0845, 2006 WL 2192470, at *10 (S.D. Ohio Aug. 1, 2006);
Whitfield v. Walker, 04-CV-3136, 2006 WL 618893, at *3 (C.D.
Ill. March 10, 2006); Vongrabe v. Sprint PCS, 312 F. Supp. 2d
1313, 1319-1321 (S.D. Cal. 2004); Jiricko v. Moser and Marsalek,
P.C., 184 F.R.D. 611, 615 (E.D. Mo. 1999); U.S. v. Barker, 19 F.
Supp. 2d 1380, 1382, 1385 & n.1 (S.D. Ga. 1998); Cok v. Forte,
877 F. Supp. 797, 804 (D.R.I. 1994).  It is worth noting that ten
such decisions come from within the Tenth Circuit.  See Jenkins
v. MTGLQ Inv., No. 05-4057, 2007 WL 431498, at *4-5 (10th Cir.
Feb. 9, 2007); Garrett v. Selby, 425 F.3d 836, 841 (10th Cir. 2005);
Judd v. Univ. of New Mexico, 204 F.3d 1041, 1044 (10th Cir.
2000); Washington v. Dorsey, No. 95-2081, 1995 U.S. App. LEXIS
17080, at *5 (10th Cir. July 13, 1995); DePineda v. Hemphill, 34
F.3d 946, 948 (10th Cir. 1994); Werner v. Utah, 32 F.3d 1446,
1449 (10th Cir. 1994); In re Winslow, 17 F.3d 314, 315 (10th Cir.
1994); Ketchum v. Cruz, 961 F.2d 916, 921 (10th Cir. 1992); Lynn
v. Roberts, 01-CV-3422, 2006 WL 2850273, at *3-5 (D. Kan. Oct.
4, 2006); Nutter v. Wefald, 90-CV-1436, 1997 WL 833298, at *1
(D. Kan. 1997); Housley v. Burrows, 97-CV-1532, 1997 U.S. Dist.
LEXIS 23049, at *12-13 (W.D. Ok. Oct. 28, 1997).  However, gen-
erally, the link between the special status of the pro se litigants and
the remedial or punitive action taken by the court in those cases
is less direct than is that link in the cases from within the Second
and Third Circuits.

19. This phenomenon has been well documented by systematic stud-
ies, and confirmed by the reports of judges and court managers.
See, e.g., Tiffany Buxton, Foreign Solutions to the U.S. Pro Se

Phenomenon, 34 CASE W. RES. J. INT’L LAW 103, 112 (Fall 2002);
Case, supra note 11, at 701-702 & n.2, 11, 12; Jona Goldschmidt,
The Pro Se Litigant’s Struggle for Access to Justice: Meeting the
Challenge of Bench and Bar Resistance, 40 FAM. CT. REV. 36, 36 (Jan.
2002); Admin. Office of U.S. Courts, Table 2.4: U.S. Court of
Appeals (Excludes Federal Circuit): Pro Se Cases Filed
http://www.uscourts.gov/judicialfactsfigures/Table204.pdf (last
visited on Jan. 3, 2007).    

20. See Goldschmidt, supra note 19, at 36.
21. These figures come from a chart on file with the author.  The chart

was prepared by the author, using data obtained by running sim-
ple searches in the relevant LexisNexis files, for example, “coun-
sel (pro se) and date(geq (01/01/1990) and leq (12/31/1990))” in
the LexisNexis “1st” file.

22. Id.
23. Id.
24. These figures come from a chart on file with the author.  The chart

was prepared by the author, using data obtained from the
Administrative Office of the U.S. Courts, specifically, (1) Table S-
24: Civil Pro Se and Non-Pro Se Filings, by District, During the 12-
Month Period Ending September 30, 2005 http://www.
uscourts.gov/judbus2005/tables/s24.pdf (last visited on Jan. 3,
2007), and (2) Table 4.2: U.S. District Courts: Civil Cases Filed by
District http://www.uscourts.gov/judicialfactsfigures/Table402.pdf
(last visited on Jan. 3, 2007).

25. See supra note 21.
26. See supra note 21.  The number of judges per circuit was deter-

mined by adding the number of district judges per circuit, as listed
in title 28, section 133 of the United States Code, to the number
of circuit judges per circuit, as listed in title 28, section 44 of the
United States Code.

27. Id.; see also supra note 18 (not listing any cases from Fourth or
Fifth Circuits).

II. REASONS FOR TREND’S APPEARANCE IN SECOND
AND THIRD CIRCUITS

What is different about the Second and Third Circuits that
has caused the trend to appear there first?  Is it that those two
circuits have more pro se litigation than do other federal cir-
cuits?  The answer appears to be no.  

It is beyond cavil that, over the past two decades, it has
become more common for parties to litigate pro se in federal
and state court.19 As one commentator has observed, causes for
this trend include “increased literacy, consumerism, a sense of
rugged individualism, the costs of litigation and attorneys’ fees,
antilawyer sentiment, and the breakdown of family and reli-
gious institutions that formerly resolved many disputes that are
now presented to courts instead.”20 However, it does not appear
that the rise in pro se litigation in the Second and Third Circuits
has been any greater than the average rise in such litigation in
other circuits.  For example, between 1990 and 2005, the
Second Circuit experienced a 5.9-fold increase in the number of
reported decisions involving pro se litigants, while the Third
Circuit experienced a 5.7-fold increase in the number of such
decisions.21 However, 6 of the 13 other federal circuits (count-
ing the D.C. Circuit and Federal Circuit) experienced a greater
increase in the number of such decisions.22 Indeed, the rate of
increase of such decisions in the Second Circuit and Third
Circuits was below the national average rate of increase (a 14.5-
fold increase) of such decisions.23

Nor does it appear that, in the Second and Third circuits,
pro se cases comprise an unusually large percentage of all
civil cases filed there.  Based on an analysis of the number of
civil pro se cases filed and the total number of civil cases filed
by circuit (excluding the Federal Circuit) during the twelve-
month period ending September 30, 2004, it appears that the
Second and Third Circuits were in ninth and twelfth place
(respectively).24

Nor does there appear to be an unusually high ratio of
pro se cases per judge in the Second and Third Circuits.
Among all 13 federal circuits, the Second and Third Circuits
issued the fifth and fourth most reported decisions (respec-
tively) involving pro se litigants in 2005.25 Taking into
account the number of authorized federal judgeships in
each of those circuits, the Second and Third Circuits remain
in fifth and fourth place (respectively) in terms of the num-
ber of such decisions issued per judge in 2005.26 If the ratio
of pro se cases per judge were the reason for the trend’s
appearance in the Second and Third Circuits, then how
would one explain the fact that the trend does not appear to
be occurring in the two circuits with the most such deci-
sions issued per judge in 2005, namely, the Fourth and Fifth
Circuits?27

Is it that the Second and Third Circuits have experienced
a rise in the number of prisoners incarcerated there, coupled
with the fact that prisoners file most of the pro se cases in fed-
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28. See Admin. Office of U.S. Courts, Table S-24: Civil Pro Se and Non-
Pro Se Filings, by District, During the 12-Month Period Ending
September 30, 2005 http://www.uscourts.gov/judbus2005/tables/
s24.pdf (last visited on Jan. 3, 2007); Jonathan D. Rosenbloom,
Exploring Methods to Improve Management and Fairness in Pro Se
Cases: A Study of the Pro Se Docket in the Southern District of New
York, 30 FORDHAM URB. L.J. 305, 314 & n.40 (Nov. 2002).

29. See supra note 17 (citing cases).
30. George Hill and Paige Harrison, Prisoners Under State or Federal

Jurisdiction: 1977-2004; United States Department of Justice, Bureau
of Justice Statistics (Dec. 6, 2005) http://www.ojp.usdoj.gov/
bjs/data/corpop02.csv (last visited Dec. 13, 2006).

31. Id.
32. See supra note 17; see also Pennsylvania Department of

Corrections, Institutional Map http://www.cor.state.pa.us/portal/
cwp/view.asp?a=376&q=126815&portalNav=| (last visited Dec.
28, 2006).

33. See Hollawell, 1994 U.S. Dist. LEXIS 14139.
34. See Tilbury, 2005 WL 3477558, at *4; Hollis, 2005 WL 3077853,

at *2; Litton Loan Serv., LP, 2005 WL 289927, at *4; Transam.,
2000 U.S. Dist. LEXIS 324; Wexler, 1994 U.S. Dist. LEXIS 14992,
at *3, 15; Lyden, 1994 WL 117794, at *8; Kupersmit, 1992 WL
108967, at *1.

35. See Tilbury, 2005 WL 3477558, at *4 (D. N.J. 2005); Hollis, 2005
WL 3077853, at *2 (D. N.J. 2005); Litton Loan Serv., LP, 2005 WL
289927, at *4 (E.D. Pa. 2005); Transam., 2000 U.S. Dist. LEXIS
324 (E.D. Pa. 2000); Wexler, 1994 U.S. Dist. LEXIS 14992, at *3,
15 (E.D. Pa. 1994); Lyden, 1994 WL 117794, at *8 (D. N.J. 1994);
Kupersmit, 1992 WL 108967, at *1 (E.D. Pa. 1992).

36. See, e.g., Joseph N. DiStefano, Have Speadsheet, Will Travel: The Pa.
Banking Department Is Going Into the Law Enforcement Business,
PHILA. INQUIRER, at C-1 (Feb. 24, 2005); Michael Hinkelman, In a
Deep Financial Hole, Man Tries to Save House, PHILA. DAILY NEWS,
at 4 (March 9, 2004); Paul D. Davies, Predatory-Loan Foes Score
Again: Some See Shift in Battle Momentum, PHILA. DAILY NEWS, at 6
(Aug. 21, 2001); Paul D. Davies, Housed in Debt They Are Poor, in
Debt and Have Bad Credit, PHILA. DAILY NEWS, at 3 (Feb. 5, 2001).

37. See, e.g., Paul Davies, Private Lawyers Sought for Predatory-Loan
Cases, PHILA. DAILY NEWS, at 6 (May 18, 2001).  

38. See supra note 17.
39. New York State DOCS, Prison Safety in New York, at 41

http://www.docs.state.ny.us/PressRel/06CommissionerRpt/06Pris
onSafetyRpt.pdf (last visited on Dec. 29, 2006).

40. See, e.g., Richard D. Vogel, Silencing the Cells: Mass Incarceration
and Legal Repression in U.S. Prisons, 56 MONTHLY REV. 37 (May 1,
2004); Nationwide, State DOCs Face Deepest Budget Cuts in 20
Years, 7 CORR. PROF. 10 (Feb. 12, 2002); Steve Terrell, Prison
Contention, SANTE FE NEW MEXICAN, at A-4 (Jan. 22, 2002); Prisons
Get Those Pens Ready, THE FLA. TIMES-UNION, at B-6 (June 30,
2001); David Neiwert, Prison Shell Game, SEATTLE WKLY., at 14
(Feb. 14, 2001); Amid Controversy, Arizona DOC Facilities Are Free
of Law Libraries, 6 CORR. PROF. 3; Corrections Director Wants to
Phase Out Prison Law Libraries, ASS’D PRESS STATE AND LOCAL WIRE

(Feb. 15, 1999); Paul Davenport, Corrections Chief Says Troubled
Paralegal Program Back on Track, ASS’D PRESS STATE & LOCAL WIRE

(Dec. 1, 1998); DOCS Change Inmate Legal Access Policies, 3 CORR.
PROF. 18 (June 5, 1998); Idaho Dismantles Law Library System, 1
CORR. EDUC. BULL. 9 (June 1998).

eral court?28 Again, the answer appears to be no.  The three
states whose federal courts have issued the most status-revok-
ing decisions from within the Second and Third Circuits since
1990 are New York, Pennsylvania, and New Jersey.29 However,
between 1977 and 2004, the prison populations in New York
and New Jersey grew about as fast as the average prison popu-
lation nationally.30 Granted, the prison population in
Pennsylvania grew slightly faster than did the average prison
population nationally.31 However, of the 15 status-revoking
decisions found from courts in the Third Circuit, 11 of those
decisions were issued by the Eastern District of Pennsylvania,
which does not contain as many prisons as do the Middle or
Western Districts of Pennsylvania.32 More important, only one
of those 15 decisions involved a pro se inmate.33

What, then, is the reason for the trend’s appearance in the
Second and Third Circuits?  In analyzing the 15 status-revok-
ing decisions from courts in the Third Circuit, it becomes clear
that seven of those decisions were in actions involving mort-
gages.34 While only four of these decisions came from the
Eastern District of Pennsylvania (the other three coming from
the District of New Jersey),35 those decisions are consistent
with news articles reporting a surge in the number of borrow-
ers alleging predatory practices by certain lenders in the
greater Philadelphia area in the past decade.36 The cases are
also consistent with news reports of a shortage of pro bono
lawyers able to represent such borrowers.37 As a result, one of
the reasons for the trend’s occurrence in the Third Circuit
appears to have been district courts’ frustration with a handful
of particularly abusive pro se litigants who were complaining
about lending practices in the greater Philadelphia area.

As for the Second Circuit, while an analysis of prisoner-pop-
ulation growth may not explain the trend’s appearance in that
circuit, a further analysis of prisoner litigation in general in
that circuit might offer some explanation for the trend’s
appearance there.  This is because, of the 27 status-revoking
decisions that were issued from courts in the Second Circuit
since 1990, 18 of those decisions involved pro se prisoners
suing for alleged civil-rights violations.38 But is prisoner liti-
gation in the Second Circuit somehow different from prisoner
litigation in other circuits, and if so, why?  

It appears that the answer to this question is yes in the sense
that, together, the New York State Department of Correctional
Services (DOCS) and the federal district courts located in New
York State appear to foster the creation of experienced pro se
prisoner litigants.  This conclusion is based on four pieces of
evidence.  First, all 18 of the aforementioned status-revoking
decisions were issued by federal district courts located in New
York State and involved pro se New York State prisoners.

Second, the New York State DOCS maintains prison law
libraries of a relatively high quality as compared to many other
state prison law libraries.  “Nearly $2.5 million was spent in
Fiscal [Year] 2005-06 [alone] to maintain all the [state correc-
tional facility] law libraries [in New York State], including the
updates of the law book and periodical collections, and also
the supply of pens, paper and photocopying materials.”39 Such
expenditures are in stark contrast to the cuts in funding of
prison law libraries by other states (such as Arizona,
California, Florida, Idaho, Iowa, New Mexico, and
Washington).40 The result of such expenditures by New York
State is a network of 93 law libraries that appears to generally

Court Review 15



41. See Lewis v. Casey, 518 U.S. 343 (1996); Bounds v. Smith, 430 U.S.
817 (1977). 

42. Compare New York State DOCS, Prison Safety in New York, at 41-
42 & Attach. K (detailing the collections that comprise the hold-
ings of New York State’s prison libraries) with A JAILHOUSE

LAWYER’S MANUAL: VOL. I at 48-53 (Columbia Hum. Rts. Law Rev.
6th ed. 2005) (attaching copy of Am. Ass’n of Law Libraries’
Checklist—Recommended Collection for Prison Law Libraries).  

43. See A JAILHOUSE LAWYER’S MANUAL: VOL. I at 54-56 (Columbia
Hum. Rts. Law Rev. 6th ed. 2005) (listing two such libraries);
Southern Center for Human Rights, Legal Resources and
Organizations by State: New York http://www.schr.org/prisons-
jails/state-resources/ny-ref.pdf (last visited Dec. 29, 2006) (listing
two different such libraries); cf. Am. Ass’n of Law Libraries, Law
Libraries Serving Prisoners: New York http://www.aallnet.org/sis/
srsis/llsp/state.asp (last visited Dec. 29, 2006) (listing three of the
four aforementioned libraries).

44. See New York State DOCS, Prison Safety in New York, at 42.
45. See, e.g., Nationwide, State DOCs Face Deepest Budget Cuts in 20

Years, 7 CORR. PROF. 10 (Feb. 12, 2002); Catherine Lucey, Inmate-
Run Legal Clinic at Graterford Prison to Be Closed, ASS’D PRESS STATE

AND LOCAL WIRE (June 5, 2002); Arizona DOCS Closes 34 Inmate
Law Libraries, 2 CORR. PROF. 22 (Aug. 8, 1997).

46. For example, take the case of former New York State inmate
Jeffrey Smith (DOCS Identification Number 96-R-9145).  Mr.
Smith received legal training while in prison. See Smith v. Woods,
03-CV-0048, 2006 U.S. Dist. LEXIS 29745, at *83 (N.D.N.Y.
March 17, 2006).  He also filed at least six federal court actions as
a New York State prisoner, averaging one a year for six years.  See,
e.g., Smith v. Woods, 03-CV-0048 (N.D.N.Y.) (prisoner civil-rights

action); Smith v. NYS DOCS, 00-CV-1286 (N.D.N.Y.); Smith v.
Taylor, 00-CV-1164 (N.D.N.Y.); Smith v. Albaugh, 00-CV-0404
(S.D.N.Y.); Smith v. NYS DOCS, 99-CV-2157 (N.D.N.Y.); Smith v.
Walker, 98-CV-0129 (N.D.N.Y.).

47. See New York State DOCS, Prison Safety in New York, at 42; see,
e.g., Smith, 2006 U.S. Dist. LEXIS 29745, at *19, 83.   

48. See Nat’l Ass’n for Ct. Mgmt., Model Code of Conduct, art. II(B),
http://www.nacmnet.org/codeofconduct.html (last visited on Jan.
2, 2007); AM. BAR ASS’N’S STANDING COMMITTEE ON THE DELIVERY OF

LEGAL SERVICES, RESPONDING TO THE NEEDS OF THE SELF-
REPRESENTED DIVORCE LITIGANT, at 24-25 (Am. Bar Ass’n 1994);
FED. R. APP. P. 45(a).

49. The Northern District’s manual is 66 pages long.  U.S. District
Court for the N.D.N.Y., PRO SE HANDBOOK ttp://www.nynd.
uscourts.gov/documents/Prosehandbook.pdf (last visited Dec. 29,
2006).  The Western District’s manual is 45 pages long.  U.S.
District Court for the W.D.N.Y., THE PRO SE LITIGATION GUIDELINES

http://www.nywd.uscourts.gov/document/Guidelines2001.pdf
(last visited Dec. 29, 2006).

50. See U.S. District Court for the E.D.N.Y., Court Forms: Pro Se Forms
http://www.nyed.uscourts.gov/General_Information/Court_Form
s/courts_forms.html (last visited Dec. 29, 2006).

51. See Hon. Lois Bloom & Helen Hershkoff, Federal Courts,
Magistrate Judges, and the Pro Se Plaintiff, 16 N.D. J. L. ETHICS &
PUB. POL’Y 475, 493, 495 (2002).

52. See Rosenbloom, supra note 28, at 307 n.9.
53. Id. at 352; see, e.g., Talbot, 2005 U.S. Dist. LEXIS 39576, at *36. 
54. See Rosenbloom, supra note 28, at 339.
55. Id. at 322.

exceed the Supreme Court’s minimum requirements for “ade-
quate” prison law libraries.41 Indeed, the collections of New
York State’s prison law libraries appear to exceed even the
requirements set forth by the American Association of Law
Libraries’ Special Committee on Law Library Services to
Prisoners.42 Furthermore, New York State is one of the few
states that has four non-prison libraries that provide legal
materials to prisoners.43 In this regard, New York State pris-
oners appear to have greater legal resources at their disposal
than do the prisoners in other states.  

Third, the New York State DOCS appears to formally edu-
cate more of its inmates in the law each year than do the cor-
rectional departments of other states.  Specifically, “[b]etween
350 and 400 [New York State] inmates earn legal research cer-
tificates each year.”44 Again, these efforts seem in contrast to
the efforts of other states (such as Arizona, Pennsylvania, and
Washington), which appear to be cutting the funding of such
vocational-education programs.45 Clearly, the New York State
inmates receiving this legal training are better equipped, and
perhaps more inclined, to file suit.46 In addition, many of the
New York State inmates receiving this training provide legal
guidance to other New York State inmates.  For example, New
York State’s prison law libraries are staffed, in part, by certified
inmate law clerks, who assist inmates in preparing their own
legal papers.47

Fourth, federal district courts located in New York State
make a concerted effort to help pro se prisoner litigants, with-
out, of course, providing substantive legal advice to them.48

For example, both the Northern District of New York and the

Western District of New York provide rather lengthy self-help
manuals to pro se litigants free of charge,49 while the Eastern
District of New York provides a number of shorter instruc-
tional materials for pro se litigants, also free of charge.50 In
addition, the Eastern District of New York has created an addi-
tional magistrate judge’s position specifically to improve “the
decisionmaking for pro se litigants” and to “direct greater
attention to those pro se cases involving potentially meritori-
ous claims.”51 Finally, the Southern District of New York has
what one former court staff attorney calls “one of the most pro-
gressive and largest pro se offices in the country” with “eight
attorneys and seven writ clerks.”52

Perhaps as a result of all these efforts, it appears that, over
the past decade, the experience of pro se prisoner litigants in
the Second Circuit has generally increased.  For example, a
recent study conducted of pro se cases in the Southern District
of New York during the second half of the 1990s revealed that,
during that time period, the number of “repeat filers” of pro se
prisoner cases rebounded in 1999 following a temporary drop
after the enactment of the Prison Litigation Reform Act in
1996, which placed certain restrictions on such filings.53

Moreover, the success rate of prisoner civil-rights actions
appears to have increased somewhat.54

Also appearing to increase is the complexity of pro se pris-
oner complaints.  For example, in the Southern District of New
York, pro se prisoner civil-rights complaints that named multi-
ple defendants increased in complexity in the sense that they
named more defendants per complaint over the course of the
latter half of the 1990s.55 It is noteworthy that an increase in
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