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Moving Problem-Solving Courts

into the Mainstream:
A Report Card from the CCJ-COSCA
Problem-Solving Courts Committee

Daniel J. Becker and Maura D. Corrigan

ive years ago the term “problem-
Fsolving courts” was not commonly

used or understood in the court
community. Today, however, the term
describes over a thousand courts around
the country. Problem-solving courts gen-
erally focus on the underlying chronic
behaviors of criminal defendants. Acting
on the input of a team of experts from the
community, a problem-solving court
judge orders the defendant to comply
with an individualized plan and then the
judge (with the assistance of the commu-
nity team) exercises intensive supervision
over the defendant to ensure compliance
with the terms of the plan. Individual-
ized plans may include participating in a
treatment program, submitting to peri-
odic substance abuse screenings, and pro-
viding restitution. If the defendant suc-
cessfully complies with the terms of the
individualized plan, criminal charges are
favorably resolved either by dismissal of
charges, reduction of sentence, or the
imposition of some lesser penalty.
Examples of problem-solving courts in
operation in the United States include
drug courts, mental health courts,
domestic violence courts, homeless
courts, teen courts, tobacco courts, and
some forms of family courts.

ORIGIN OF PROBLEM-SOLVING
COURTS

Problem-solving courts originated
with the drug court movement. After
judges and other community leaders first
learned about the anecdotal successes of
drug courts, they applied the same tech-
niques to other types of cases, including
mental health, domestic violence, and
gun violence.

The movement began and flourished
at the local level in trial courts. The
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speed and acceptance of the problem-
solving courts movement surprised many

court observers. The speed and accep-
tance of these courts was fueled, in large
part, by the availability of federal dollars
to plan and implement these courts and
the large number of anecdotal success
stories across the nation.

ROLE OF STATE COURT LEADERS

State court leaders were initially skep-
tical about the long-term viability of these
courts and concerned about their impact
on unified court systems. In 1999, how-
ever, it was obvious that problem-solving
courts had been proliferating both in
numbers and in types of cases handled.
Recognizing this, the Conference of State
Court Administrators (COSCA) devel-
oped a white paper to present to their
membership in August 1999. The white
paper hypothesized that state court lead-
ers were “playing catch up” with this
movement that had developed and flour-
ished under the direction of local court
judges. The white paper established a
framework for state court leaders to dis-
cuss their appropriate role in the admin-
istration and expansion of problem-solv-
ing courts. The consensus was that the
Conference of Chief Justices (CCJ) and
COSCA should assume a leadership role
in providing direction and the appropri-
ate court-based focus for these courts.

CCJ and COSCA jointly appointed a
Task Force on Therapeutic Justice in
August 1999 and charged them with
developing specific recommendations
and an action plan for the two confer-
ences. The task force presented their rec-
ommendations to the two conferences in
August 2000 in the form of a resolution.
The resolution clearly identified an
agenda for the two conferences. The

main points of the resolution were:

(1) Call these new courts and calen-

dars “problem-solving courts,”
have
always been involved in attempt-
ing to resolve disputes and prob-
lems in society, but understanding
that the collaborative nature of
these new efforts deserves recog-

recognizing that courts

nition.

(2) Take steps, nationally and locally,
to expand and better integrate the
principles and methods of well-
functioning drug courts into

ongoing court operations.

(3) Advance the careful study and
evaluation of the principles and
methods employed in problem-
solving courts and their applica-
tion to other significant issues fac-

ing state courts.

(4) Encourage, where appropriate, the
broad integration over the next
decade of the principles and meth-
ods employed in the problem-solv-
ing courts into the administration

court

processes and outcomes while pre-
serving the rule of law, enhancing
judicial effectiveness, and meeting
the needs and expectations of liti-
gants, victims, and the community.

of justice to improve

(5) Support national and local educa-
tion and training regarding the
principles and methods employed
in problem-solving courts and col-
laboration with other community
and government agencies and

organizations.



(6) Advocate for the resources neces-
sary to advance and apply the

principles and methods of prob-
lem-solving courts in the general
court systems of the various states.

(7) Establish a national agenda consis-
tent with the resolution.

The most significant aspect of the reso-
lution was the vision and challenge con-
tained in its fourth point—to encourage,
where appropriate, the broad integration
over the next decade of the principles and
methods employed in the problem-solving
courts into the administration of justice.
This aspect is significant because it articu-
lated a proactive vision and goal for the
future on the part of both organizations
and it encompassed a statement of respon-
sibility on the part of both conferences for
realizing that vision. The task force was
renamed the Problem-Solving Courts
Committee and continued for the purpose
of overseeing the implementation of the
resolution and realization of the vision.

Evaluating the various approaches
taken in designing and implementing
problem-solving courts is an integral part
of ensuring the integration of their princi-
ples and methods into the administration
of justice. Although, for example, every
state either has a drug court or is planning
a drug court,' few jurisdictions have uti-
lized the same approach in the design and
implementation of those courts. As of
June 2001, 38 states had enacted or intro-
duced legislation regarding the planning,
operating, or funding of drug courts,
including three states that allocated
tobacco settlement funds for drug courts.
Ten states had enacted court rules regard-
ing drug courts.’ The various approaches
allow experimentation, which in turn
allows the evaluation of the effectiveness
of various models of implementation and
the unique challenges each model raises.

THREE APPROACHES TO THE
INSTITUTIONALIZATION OF
PROBLEM-SOLVING COURTS

This section explores three different
approaches to the institutionalization of
problem-solving courts: local court-initi-
ated implementation, statewide imple-
mentation, and higher court-led imple-
mentation. These approaches are illus-
trated through a discussion of the imple-
mentation of problem-solving courts in
three states: Michigan, Idaho, and New
York. We will briefly describe each of
these problem-solving courts and the
steps taken to integrate these courts into
the judicial system. The experience of
these courts is instructive and points the
way to further innovation.

A. Michigan: Local Court-Initiated
Implementation

Problem-solving courts, especially drug
courts, have proliferated in Michigan.’
Originally, these drug courts were initiated
and implemented by the local district
courts, with minimal guidance or direction
from state court leaders or the legislature.
In addition, some district courts—the
rough equivalent, in other states, of munic-
ipal courts—started problem-solving
courts to deal with other issues, including
domestic violence courts and family drug
courts, aimed at combating parents’ drug
problems that threatened their children’s
health and safety. Michigan’s problem-
solving courts have developed rules and
procedures well suited for local problems,
because the state allows district courts
some latitude to address local issues and
budget priorities. That same flexibility,
however, raises some concerns. In extend-
ing the scope of problem-solving courts,
district courts may inadvertently develop
rules that create due process and separa-
tion of powers problems.

The potential for serious problems
stems, in part, from the lack of explicit
statutory authority for problem-solving
courts. The state legislature has not yet
addressed this issue. The judiciary bud-
get, which provides funding for problem-
solving courts, states that problem-solv-
ing courts are responsible for “. . . han-
dling cases involving substance-abusing
nonviolent offenders through comprehen-
sive supervision, testing, treatment, ser-
vices, immediate sanctions, and incen-
tives.””  The legislature apparently
believes that problem-solving courts are
important, but it has not yet set up a
structural framework to ensure that con-
stitutional rights are protected and that
each court follows similar sentencing and
operational guidelines. The State Court
Administrative Office, which administers
grant programs for problem-solving
courts, and the federal government both
require the courts to meet 10 key criteria
for funding. Although these guidelines
describe a minimum level of services,
they do not provide the sentencing and
other safeguards that an institutional
change of this magnitude requires. In cre-
ating committees to design and imple-
ment problem-solving courts, many dis-
trict courts appointed respected defense
attorneys to protect defendants’ due
process rights.® Attorney participation in
local experiments, however, will not guar-
antee a properly structured court system.

The judges who sit on Michigan’s prob-
lem-solving courts are among the best in
the state. But even the best judges bene-
fit from a clear statutory or rule-based
framework from which to operate their
courts. Proponents of problem-solving
courts believe that flexibility is crucial to
their effectiveness. The current challenge
facing Michigan’s problem-solving courts
is to provide a basic framework while pre-
serving flexibility.
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B. Idaho: Statewide Implementation

In Idaho, all three branches of state
government worked together to design,
implement, and oversee problem-solving
courts. Indeed, the chief justice, gover-
nor, and legislature have embarked on a
joint venture to ensure that every county
has a drug court. Governor Dirk
Kempthorne has made it a priority in a
tight budget year to fully fund state drug
courts, despite a substantial decrease in
federal grants for the programs.” Idaho’s
judicial leadership has been deeply
involved in the development of these
courts. Chief Justice Linda Trout, in her
address to the state legislature, spoke of
her desire to extend the benefits of drug
courts to every county.”

Despite this push for drug courts from
the judicial, executive, and legislative
branches, local courts have maintained
their flexibility. First District Court Judge
James Michaud has tailored his program
to the particular drugs that plague his
jurisdiction.” He believes that successful
drug courts all share certain characteris-
tics, but retain the flexibility to respond
to local problems." “It’s a regional thing,”
according to Judge Michaud: local laws
and problems call for a variety of treat-
ment and enforcement options.' It
appears that Idaho has worked diligently
to strike the right balance between flexi-
bility for local communities and judicial,
legislative, and executive involvement
from the top down.

At the same time, Idaho’s experience
highlights a problem faced by every state:
a tight budget year. While the legislature
has increased funding for the drug court
system, it has given relatively smaller
increases to the rest of the judiciary, and
is cutting funding in some areas. The
executive branch and the judiciary are
pushing to expand drug courts to all
counties, but a budget shortfall may arise
elsewhere. If drug courts are effective in
the long term, they can save the taxpayers
money. At the same time, problem-solv-

ing courts should not be funded at the
expense of the rest of the justice system.

C. New York: Higher Court-Led
Implementation

Under the leadership of Chief Judge
Judith S. Kaye and Chief Administrative
Judge Jonathan Lippman, New York has
been a national leader in adopting a prob-
lem-solving model of jurisprudence.
New York is home to dozens of drug
courts, community courts, domestic vio-
lence courts, and other problem-solving
experiments. These include the nation’s
first community court, opened in 1993 in
the Times Square neighborhood of
Manhattan; the first multi-jurisdictional
community court, hearing civil, criminal,
and family court cases in the same court-
room; one of the largest drug treatment
courts in the country in Brooklyn; and
several new experiments known as “inte-
grated domestic violence courts,” in
which a single judge hears civil, criminal,
and matrimonial matters involving a sin-
gle family.

Based on the independently docu-
mented results of New York’s first genera-
tion of problem-solving experiments, the
state court system has embarked on per-
haps the most ambitious effort in the
country to “go to scale” with problem-
solving. In October 2000, Judge Kaye and
Judge Lippman launched a statewide ini-
tiative that seeks to forever change the
way that courts handle cases involving
addicted offenders. The goal is to make
the drug court approach—links to drug
treatment, rigorous judicial monitoring,
graduated sanctions and rewards—stan-
dard operating practice in the courts. As
a first step to achieving this goal, the
court system will create at least one drug
court in each of New York’s 62 counties
by 2003. A year into the effort, the num-
ber of drug treatment courts operating in
New York had gone up 39%, to 43; an
additional 50 are in the planning stages.
In addition to promoting drug court

replication, the state court system is
investing in an infrastructure to support a
new system-wide approach to drugs, cre-
ating statewide trainings for practition-
ers, a state-of-the-art technology applica-
tion, and an evaluation plan to track
results.

In addition to the statewide drug
reform effort, New York has embarked on
a series of other initiatives designed to
embed problem-solving within the judi-
cial culture of the state:

e Integrated Domestic Violence Courts:
There are currently six integrated
domestic violence courts in operation
or in the planning stages in New York.
These courts address a fundamental
concern expressed by court users—the
difficulty of navigating the jurisdic-
tional boundaries of the court system,
which frequently require the same
family to appear in front of multiple
decision makers in multiple locations.
While these experiments are still new,
they have already generated significant
enthusiasm among users for streamlin-
ing court processes. Accordingly, the
court system is currently exploring
“going to scale” with this model, in
much the same way it has sought to
institutionalize a new approach to
drug cases.

e Additional Experiments: The court sys-
tem’s research and development arm,
the Center for Court Innovation, has
been charged with testing additional
adaptations of the problem-solving
model (demonstration projects cur-
rently in the works include a mental
health court, a juvenile intervention
court, and a parole reentry court).

These efforts represent a multifaceted
institutional effort to move problem-solv-
ing justice from the margins to the main-
stream of court operations.
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CONCLUSION

Overall, our “report card” shows
promising results as these three states
develop long-term plans to integrate
problem-solving courts into their estab-
lished judicial systems. Experimentation
throughout the states will allow jurisdic-
tions to evaluate the effectiveness of vari-
ous implementation approaches and
models. Although the results are promis-
ing, the unique challenges posed by prob-
lem-solving courts still need to be
addressed:

e What makes a problem-solving court
effective?

How can problem-solving courts set
standards to protect constitutional
rights?

How can these courts be funded, with-
out depriving traditional courts?

What degree of specialization is neces-
sary and when does specialization
become harmful and make courts
unnecessarily complex?

The CCJ and COSCA Problem-Solving
Courts Committee will continue to
address these and other related issues so
that the vision of “broad integration of
the principles and methods of problem-
solving courts” is realized.
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AMERICAN JUDGES ASSOCIATION FUTURE CONFERENCES

2003 MIDYEAR MEETING

2003 ANNUAL CONFERENCE

Billings, Montana
May 15-17
Sheraton Billings Hotel
($65.00 single or double -
run of house;
$75.00 single or double -
executive king)

Montreal, Quebec
September 14-19
Hotel Omni Mont-Royal
$220.00 single or double —
Canadian
(currently about $138 US)
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