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EDITOR’S NOTE

been writing about something they call “therapeutic jurisprudence,” a new

way of looking at many of the cases and proceedings that judges deal with
daily. Despite the existence of several books and more than 200 articles on ther-
apeutic jurisprudence, a LEXIS search shows only one published state or feder-
al court decision even mentioning the term—and that was only because it cited
to statistics from an article that had “therapeutic jurisprudence” in its title.

The American Judges Association has recognized the potential value of ther-
apeutic jurisprudence (TJ for short) for our work. The AJA has a committee on
TJ issues and has arranged for a special TJ educational conference for its May
2000 midyear meeting. To coincide with that conference, we are devoting this
issue of Court Review to an exploration of TJ and its potential applications. With
the help of David Rottman, who assisted with
the editing for this special issue, we have food
for thought for judges who have never heard of
TJ principles, for judges wondering what TJ
might be about, and for judges already familiar
with the basic TJ philosophy.

Judge William Schma leads off the issue
with an overview of TJ and its relation to tradi-
tional notions of judging. Judge Peggy Hora
and researcher Deborah Chase provide a further
reason for judges to study TJ concepts—pre-
liminary data seem to indicate that judges who
get to use TJ concepts in their daily work are
happier and more satisfied with their work than
those who do not. David Rottman discusses
how TJ fits into a growing use of specialized courts, contrary trends in the over-
all court reform movement, and changing roles played by judges in recent years.
Judge Thomas Merrigan reviews the leading book on therapeutic jurisprudence.

After those articles, which focus on TJ broadly, we consider its application in
more specific situations. Judge Randal Fritzler and Professor Leonore Simon
describe its application to a domestic violence court, while also providing prac-
tical advice for setting up such a court. Kate Paradine offers a closer look at
some of the emotional issues involved in domestic violence cases and ways to
deal with them therapeutically. Nicola Ferencz and James McGuire discuss
application of TJ concepts to the Mental Health Review Tribunals of England
and Wales, which handle civil and criminal mental commitment proceedings
there.

We also consider TJ's application to the appellate courts—a topic that, to our
knowledge, has not previously been discussed even in the academic world.
Nathalie Des Rossiers discusses an intriguing application of TJ concepts in an
appellate court in the handling by the Supreme Court of Canada of the issue of
Quebec secession. Amy Ronner discusses the issue generally as well as its appli-
cation in criminal cases.

Last, we close with our normal Resource Page feature, including an overview
of therapeutic jurisprudence books, articles, and Web sites. We hope you'll find
the issue of interest. — SL

For more than a decade, legal scholars, psychologists, and academics have
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President’s Column

If public trust and confidence is a fundamental issue for the
courts as an institution, the Trial Court Performance Standards
can be the fundamental response.

We, as judges, understand that trust and confidence is a
foundation essential of our justice system. Justice Sandra Day
O'Connor, at the National Conference on Public Trust and
Confidence in the Justice System in May 1999, expressed it
clearly and simply: “As judges, court administrators and attor-
neys, we all rely on public confidence and trust to give the
courts’ decisions their force. We don't having standing armies
to enforce opinions, we rely on the confidence of the public in
the correctness of those decisions. That's why we have to be
aware of public opinions and of attitudes toward our system of
justice, and it is why we must try to keep and
build that trust.”

Justice O’'Connor’s statement serves to remind
that the relationship of the public with the courts
has always been a fundamental issue, and always
will be. Maintaining trust and confidence is and
ought to be an ongoing effort for all of us involved
with the courts.

The American Judges Association, the National
Association of Court Management (NACM), and
the National Association of State Judicial
Educators (NASJE) believe that to be so, and are committed to
leading an ongoing initiative to disseminate the Trial Court
Performance Standards to courts and judges to support that
important effort.

The Trial Court Performance Standards are a statement of the
values and goals for our courts that, as judges, we all share.
They are aspirational, describing what optimal performance by
the courts as an entire system involves.

The standards comprehensively set out the fundamental pur-
poses and responsibilities of courts in terms of the outcomes
that both judges, and the public, expect. They consist of 22
guiding principles, or performance values, distributed in five
broad areas: access to justice, expedition and timeliness, equal-
ity, fairness and integrity, independence and accountability, and
public trust and confidence. Court Review, in its Winter 1998
issue, published an article describing the standards and their use
in greater detail to which you may wish to refer.

The usefulness of the standards for us as judges lies not in the
fact that they introduce new ideas or values—they don't. Their
usefulness lies in the fact that they provide us in one place with
the values and goals we as judges and court managers try to
achieve. They set out these values in a logical, useful way that
courts, both judges and managers, can use to administer, assess,
prioritize, and plan their use of the court’s judicial space, per-
sonnel, and funding assets to best serve the public.

Attendees of the National Conference on Public Trust and
Confidence (to which Court Review devoted its entire Fall 1999
issue), after being informed by public surveys, identified six
issues impacting public trust and confidence that were deserv-
ing of priority attention: unequal treatment, high costs, lack of
public understanding, inconsistent judicial process, selection of
judges, and poor customer relations. The six priority issues
selected at the conference are provided for in the standards, as
are the other nine issues that were identified.

AJA, NACM, and NASJE leadership all participated in the
conference, which placed emphasis and attention on action
national organizations such as ours could take that would sup-
port strategies to address public trust and confidence.
Conference attendees also considered and ranked
the roles and actions such national organizations
could carry out. The top action was to develop
and disseminate “best” models and practices that
courts and judges could use. While there are
many models and practices, the Trial Court
Performance Standards are a good place to begin.

The standards are already fully developed and,
in fact, are beginning to be utilized by courts
throughout the states. The growing interest, uni-
versal usefulness, and ability to focus on the
issues of trust and confidence identify the standards as the first
model or practice for these three national organizations to dis-
seminate institutionally.

For all of these reasons, the American Judges Association on
behalf of judges, NACM on behalf of court management, and
NASJE on behalf of state judicial educators, have come together
to develop the Trial Court Performance Standards Initiative.
The initiative expects to work with the National Center for State
Courts to develop a curriculum presenting the Trial Court
Performance Standards to the state courts, their judges, and
managers in a practical, useful way. We hope that most presen-
ters will be judges and managers with actual involvement in
using the standards and that judicial educators will lend their
considerable experience and expertise in program planning and
distribution to all interested states and courts. The program is
an ambitious one and will require, of course, the support of the
Conference of Chief Justices as well as the Conference of State
Court Administrators.

Public trust and confidence is a fundamental issue for the
courts as an institution; the standards can be a fundamental
institutional response and can contribute significantly to keep-
ing and building the trust of which Justice O’'Connor spoke. We
hope that this initiative will become an important part of the
national and state efforts to build and maintain public trust that
follows the national conference.
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SPECIAL ISSUE
OVERVIEW

Judging for the New Millennium

uickly complete this sentence:

“The role of the law in society is

7 If you

thoudnt “to heal,” close this journal and

go to your next. You won't find much

here you haven't thought about.

Everyone else, read on to explore an

emerging role for courts and judges in
this new millennium.

The topic of this special issue of Court
Review is “Therapeutic Jurisprudence,”
or “TJ” as it is commonly known. No
single definition of TJ captures it fully.

One author offers the following defi-
nition as best capturing the essence of
TJ: “the use of social science to study the
extent to which a legal rule or practice
promotes the psychological and physical
well-being of the people it affects.”® It is
the study of the role of law as a healing
agent, and it offers fresh insights into the
role of law in society and those who
practice it.

TJ can be thought of as a “lens”
through which to view regulations and
laws as well as the roles and behavior of
legal actors—Ilegislators, lawyers,
judges, administrators. It may be used
to identify the potential effects of pro-
posed legal arrangements on therapeutic
outcomes. It is useful to inform and
shape policies and procedures in the law
and the legal process. TJ posits that,
when appropriate, the law apply an
“ethic of care” to those affected.

TJ does not “trump” other considera-
tions or override important societal val-
ues such as due process or the freedoms
of speech and press. It suggests, rather,
that mental and physical health aspects
of law should be examined to inform us
of potential success in achieving pro-
posed goals. It proposes to consider
possible negative psychological effects
that a proposal may cause unwittingly.
TJ doesn't necessarily dominate, but

William Schma

rather informs and in so doing provides
insight and effective results. Such con-
siderations enter into the mix to balance
when considering a law, or a legal deci-
sion, or course of legal action.

It is important for judges to practice
TJ because—like it or not—the law does
have therapeutic and anti-therapeutic
consequences. This is empirical fact.
Consider the following situations; they
are familiar to judges.

In busy dockets, it is common for
judges to accept “no contest” or nolo
contendere pleas in sex offense cases in
lieu of a guilty plea. TJ will not dictate
whether a judge should do this or not. It
will, rather, ask the judge to consider the
therapeutic effects that may follow as a
consequence of such a plea. They may
be considerable, because in the case of
sex offenders a nolo plea may reinforce a
process of denial that will frustrate the
offender’s rehabilitation. If the offender
does not have to admit the crime to the
judge, he or she may more easily deny it
later to a probation officer or sex abuse
counselor.  Anti-therapeutic conse-
quences such as frustration of rehabilita-
tion and return to abusive behavior may
result from the judge’s acceptance of the
plea. Ironically, this process would be
started by the judge—the very person
society most expects to promote the rule
of law.

The same may be said of criminal
cases involving an addiction to alcohol
or other drugs. The biggest hurdle that
an addict or alcoholic usually must over-
come is denial. It is difficult to admit
affliction with an uncontrollable disease,
especially one to which our society has
attached moral overtones. Nevertheless,
those experienced with recovery know
that this admission is critical. If, for
whatever reason, a judge accepts a nolo
plea in such a case and does not require

the defendant to confront his or her
addiction openly, the judge misses a crit-
ical “therapeutic moment.” Moreover,
as in the case with sex offenders, the
judge may have set in motion a course of
denial that will virtually guarantee the
failure of subsequent rehabilitation
efforts and the eventual return of the
offender to the system.

Consider this final example: the role
of apology in tort law. Practitioners
familiar with medical malpractice cases
know that many plaintiffs only want an
apology from their health care provider
for the adverse outcome they experi-
enced. A lawsuit is the furthest action
on their mind. And for negligent care
providers, an apology for a regrettable
mistake would be a therapeutic event.
Unfortunately, some professional insur-
ance practices prohibit an insured from
having any contact with a patient who
may file a claim. There is a good reason
for this from the standpoint of the
insured and the insurer: a non-privileged
admission could end up in court as a
coup de grace. The anti-therapeutic
result, however, can be that the patient is
deprived of what the patient may want
most, and the health care provider can-
not take necessary steps to cleanse his or
her mind and return to productive work.
Moreover, because the provider is forced
by the law into a position of denial, the
likelihood of reoccurrence increases.

TJ first identifies these anti-therapeu-
tic elements that might otherwise go
unexplored. Next, it asks whether an
action could be taken to avoid them
without “trumping” the established legal
principles involved. It proposes such
action and methods to evaluate it. TJis,
therefore, not merely a speculative exer-
cise, but rather action-oriented. It seeks
tangible results.

Permit me to describe some personal

Footnotes

1. Christopher Slobogin, Therapeutic Jurisprudence: Five Dilemmas to
Ponder, 1 PsycHoL., Pus. PoL. AND Law 193, 196 (1995).
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experience | have had in each of these
areas to demonstrate how TJ applies.
For more than five years | have refused
to routinely accept nolo pleas in felony
sexual abuse cases. Once my practice
became known among local lawyers, no
defendant has refused to go forward
with a guilty plea. The attorneys prepare
their clients for this in advance if they
are in my court. (This suggests, of
course, the significant role lawyers play
to prepare clients for therapeutic or anti-
therapeutic court experiences, but that
is a separate topic | leave for another
day.) Moreover, since then | have never
had a sexual abuser appear at sentence
and deny to me that he or she commit-
ted the crime. Nor have | received a sin-
gle letter from a family member denying
that the defendant was capable of such
an act. These were routine when |
accepted nolo pleas. As a result, at sen-
tencing, | can confront defendants much
more effectively with the reality of their
behavior and the wrongfulness of their
conduct. This result is also more thera-
peutic for victims of such crimes.
Beginning in 1992, | presided over a
drug treatment court in my community.
A drug court diverts certain non-violent,
substance-abusing criminal defendants
from the traditional adversarial criminal
justice system into treatment and reha-
bilitation. Since then, more than 800
adult felony offenders addicted to alco-
hol or other drugs have been enrolled in
this program. Fifty-five percent of
women and 64% of men remain engaged
in their recovery while they are in the
program. The recidivism rate of partici-
pants is less than 15%. For graduates, it
is less than 2%. This drug court and
more than 400 others across the country
apply TJ principles to criminal justice.
Recently in my court, | have experi-
mented in medical malpractice cases

with what | call “good faith conferences.”
As part of the settlement of two cases,
one involving a death, a meeting was
held between the interested parties,
including the plaintiff or the family of the
deceased and the physician-defendant.
Attorneys were present at both confer-
ences. One was held in my presence; the
other occurred in the office of a neutral,
experienced personal injury attorney. All
participants agreed that anything said
could not be used for any purpose.
During these conferences, each side was
permitted to speak about the feelings
they had experienced because of the per-
ceived malpractice and the lawsuit. The
physicians explained why they had done
what they had believed to have been
medically appropriate in the circum-
stance, yet apologized to the family or
plaintiff. ~ Patients and their families
expressed frustration and anger over
everything from the physician’s attitude
to the care administered. The results
have been mixed. However, the attor-
neys involved—all experienced in med-
ical malpractice—and | agree that this
method of dispute resolution meets sig-
nificant litigant needs and is worth fur-
ther refinement. But for the Therapeutic
Jurisprudence movement, this project
may never have occurred.

These are not radical concepts; they
are mainstream. They do give a fresh per-
spective on honored principles of the
legal profession. Abraham Lincoln
advised lawyers (and presumably
judges): “Discourage litigation. Persuade
your neighbor to compromise wherever
you can. . . . As a peace-maker, the
lawyer has a superior opportunity of
being a good man.”? Roscoe Pound
spoke of *“sociological jurisprudence,”
arguing that law must look to the rela-
tionship between itself and the social
effects it creates.3 Oliver Wendell Holmes

said “the life of the law has not been
logic: it has been experience,” and he
noted that the practical necessities of the
times have always shaped the rules of law
and the legal practices of a given age.4

At a presentation to the annual meet-
ing of the National Association for Court
Management in 1996, the need to
become “more therapeutic” in outcome
was described as one of the top ten
issues facing the courts in the future.5 In
1996, in a cover story in the American
Bar Association Journal entitled, “The
Lawyer Turns Peacemaker,” the author
noted public dissatisfaction with the jus-
tice system and argued for the need to
apply a more therapeutic approach to lit-
igation so that the parties’ feelings of
anger, resentment, or rejection could
give way to a healing process.6

Recently, David Rottman and Pamela
Casey, staff members of the National
Center for State Courts and frequent
authors on this topic, observed that
courts are moving towards a “problem-
solving” orientation to their responsibil-
ities and forming problem-solving part-
nerships to address more effectively the
complex social problems that have come
to dominate their dockets in recent
years.” The Commission on Trial Court
Performance Standards also raised the
level of court consciousness on these
matters through its Trial Court
Performance Standards. Standard 3.5 is:
“The trial court takes appropriate
responsibility for the enforcement of its
orders. No court should be unaware of
or unresponsive to realities that cause its
orders to be ignored.” 8 And Standard
4.5 states:

The trial court anticipates new
conditions and emergent events
and adjusts its operations as neces-
sary. Effective trial courts are
responsive to emergent public

2. Abraham Lincoln, in QUOTE IT! MEMORABLE LEGAL QUOTATIONS,

429-430 (Eugene Gerhart, ed. 1987).

3. Roscoe Pound, The Scope and Purpose of Sociological Jurisprudence,

25 Harv. L. Rev. 140 (1912).

4. Oliver Wendell Holmes, in THE SocioLoGy oF Law 4 (James Simon,

ed. 1968).

5. Francis Gavin and James Thomas, The Top Ten Issues Facing State
Courts in 1996 and What You Can Do About Them, Workshop at
Eleventh Annual Conference, National Association for Court
Management, Albuquerque, New Mexico, July 18, 1996.

August 1996 at 54.

7. David Rottman & Pamela Casey, A New Role for Courts?, NAT'L

INsT. JusT. J., July 1999 at 12.

8. TRIAL COURT PERFORMANCE STANDARDS WITH COMMENTARY 16

(Bureau of Justice Assistance, 1997). For more information about

the Trial Court Performance Standards, see Pamela Casey, Defining

6. Richard Reuben, The Lawyer Turns Peacemaker, 82 A.B.A. J.,

Optimal Court Performance: The Trial Court Performance Standards,
Court Review, Winter 1998 at 24 [available on the Web at
http://aja.ncsc.dni.us/courtrv/cr35-4/CR35-4Casey.pdf (last
visited March 26, 2000)].

Spring 2000 - Court Review 5



issues such as drug abuse, child
and spousal abuse, AIDS, drunken
driving, child support enforce-
ment, crime and public safety, con-
sumer rights, gender bias, and the
more efficient use of fewer
resources. A trial court that moves
deliberately in response to emer-
gent issues is a stabilizing force in
society and acts consistently with
its role of maintaining the rule of
law.®

There is already significant judicial
leadership in this movement. Judith S.
Kaye, Chief Judge of New York, wrote
recently about the emergence of what
she called “hands-on courts.” She made
these useful observations:

In these new courts, judges
are active participants in a prob-
lem-solving process . . .. What's so
different about this approach?
First is the court’s belief that we
can and should play a role in try-
ing to solve the problems that are
fueling our caseloads. Second is
the belief that outcomes—not just
process and precedents—matter.10

In a speech at the Holocaust Museum
in 1997, Justice Richard J. Goldstone of
the Constitutional Court in South Africa
described this same role this way: “One
thinks of justice in the context of deter-
rents, of retribution. But too infrequent-
ly is justice looked at as a form of heal-

ing.”11 That healing role is at the heart
of TJ, as noted by Michael D.
Zimmerman, a member of the Utah
Supreme Court and its former chief jus-
tice.12 He called for “involved judging”
in which “judges and courts assume a
stronger administrative, protective, or
rehabilitative role toward those appear-
ing before them, that they become more
involved in what some have termed
‘therapeutic jurisprudence.”3 He rec-
ognized that this was a “new cultural
reality” for most judges.14 Yet he point-
ed out that it will not go away, and,
unless we craft our own response, it will
be thrust upon us by society.15

TJ acknowledges that the healing
roots of the legal profession can be in
tension with our highly developed
adversarial system and with our empha-
sis on process. As David Wexler, co-
founder with Bruce Winick of the school
of TJ, has pointed out, the adversarial
nature of our system has legitimate and
crucial value for critical thinking.
However, the legal system suffers from a
culture of adversarial representation and
relationships, in which argument rises to
the level of a privileged status.16 This
can obscure many important societal
values that the legal system need not and
should not ignore, such as outcome,
social harmony, and the ethic of care. TJ
is receiving attention precisely because it
requires that we recognize such values,
balance them with others, and make
choices. Practitioners are discovering

that TJ strikes a resonant chord in the
legal system and community for benefi-
cial and sensible outcomes of problems
that come to light in legal trappings.

Judges must take the lead and assume
appropriate responsibility for these
issues. If we do not, as Justice
Zimmerman observed, they may be
resolved without us.1? More important,
we will have failed in our responsibility
as leaders. We will reap the resulting
public disaffection with us and the sys-
tem we supervise. We'll deserve it.

| William G. Schma
| was appointed as a
Kalamazoo County
(Mich.) Circuit Court
Judge in 1987. He was
elected in 1988 and re-
elected in 1990 and
1996. He has lectured,
published articles and
law reviews, and made presentations on
substance abuse and criminal justice, drug
treatment courts, and Therapeutic
Jurisprudence. Judge Schma has presided
over the Kalamazoo County Substance
Abuse Diversion Program, a diversion pro-
gram for felony substance abusers. He is a
founding member of the National
Association of Drug Court Professionals,
and he is past president of the Michigan
Association of Drug Court Professionals.

9. TrRIAL COURT PERFORMANCE STANDARDS WITH COMMENTARY, supra

note 8, at 20.

13. Id. at 109.

10. Judith S. Kaye, Making the Case for Hands On Courts, NEWSWEEK, 14. Id. at 109-10.

Oct. 11, 1999, at 13

[available

on the Web at 15. Id. at 110.

JupicaTure 108 (1998).

http://www.newsweek.com/nw-srv/printed/us/ 16. David Wexler, Therapeutic Jurisprudence and the Culture of

dept/my/my0115_1.htm (last visited March 26, 2000)].

Critique, 10 J. CONTEMP. LEGAL Issues 263 (1999).

11. Richard Goldston, speech given at the Holocaust Museum, 17. Zimmerman, supra note 12, at 110 (“We can choose to be the
agents of innovation, or the subjects of innovation.”).

Washington, D.C. (Jan. 27, 1997).

12. Michael Zimmerman, A New Approach to Court Reform, 82
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Law In a Therapeutic Key:

A Resource for Judges

LAw IN A THERAPEUTIC KEY. DEVELOPMENTS IN THERAPEUTIC
JURISPRUDENCE, David B. Wexler & Bruce J. Winick, editors.
Carolina Academic Press, 1996. 1012 pp. $65.

Jurisprudence is a comprehensive collection of articles by
a wide range of authors on the subject of therapeutic
jurisprudence. It is a helpful resource for judges willing to

Law in a Therapeutic Key: Developments in Therapeutic

Therapeutic Jurisprudence. In this section, there are many arti-
cles concerning the application of therapeutic jurisprudence to
specific issues. This section includes several subpart topics
addressing mental health law (civil commitments, the insanity
defense, and competency) as well as other articles that illus-
trate the widening lens of therapeutic jurisprudence. These
subjects include civil commitments of sexual predators and
drug addicts as well as articles concerning sentencing and cor-

consider the potentially therapeutic con-
sequences of judicial actions. &=

In three sections covering almost 1,000
pages, Law in a Therapeutic Key illus-
trates the broad application of the princi-
ples of therapeutic jurisprudence to
many legal practices and concepts.
“Therapeutic jurisprudence is the study |
of the role of the law as a therapeutic |= :
agent, exploring the extent to which sub-
stantive rules, legal procedures, and the

role of judges and lawyers produce thera-
peutic or antitherapeutic consequences.”
The compendium of 50 articles included
in Law in a Therapeutic Key demon-
strates the enormous contribution made
to the discussion and development of the
subject of therapeutic jurisprudence by
the book’s editors, David Wexler and
Bruce Winick. The seminal therapeutic
jurisprudence thinking stems from writ-
ings first by Wexler, and then by Winick
and Wexler, in the late 1980s and early 1990s. Both have writ-
ten extensively on the subject and they have stimulated many
others, primarily those involved in various facets of mental
health law and academia, to jump into the discussion.

Part One of the book is entitled, The Wide Angle Lens of

David B. Wexler
Bruce J. Winick

rections law, criminal law, rights of crime
victims, domestic violence, family and
juvenile law, sexual orientation law, dis-
ability law, health law, personal injury
and tort law, the law of evidence, labor
arbitration law, contract and commercial
law, and the legal profession.

Part Two is entitled, Commentary
About Therapeutic ~ Jurisprudence.
Chapters in this section explore thera-
peutic jurisprudence as a concept. The
writers in Part Two express a wide range
of opinions concerning the intellectual
merit of therapeutic jurisprudence. For
the most part, the articles in this section
assess the strengths and weaknesses and
the value of therapeutic jurisprudence as
an intellectual proposition. This section
includes an interesting chapter by John

Petrila entitled, Paternalism and the
Unrealized Promise of Essays in
Therapeutic Jurisprudence.2 Besides a

number of criticisms that are a little forced,3 Petrila points out
that although courts have not yet been responsive to thera-
peutic jurisprudence, the concept has nevertheless attracted
attention and a following in the academic community. Petrila
also presents some important and appropriate questions and

Footnotes

1. Keri A. Gould, Turning Rat and Doing Time for Uncharged, Dismissed
or Acquitted Crimes, in LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN
THERAPEUTIC JURISPRUDENCE 171, 177 (David B. Wexler & Bruce J.
Winick, eds., 1996)[hereafter “Law IN A THERAPEUTIC KEY."].

2. John Petrila, Paternalism and the Unrealized Promise of Essays in
Therapeutic Jurisprudence, in Law IN A THERAPEUTIC KEY 685. See also
David B. Wexler & Bruce J. Winick, Essavs IN THERAPEUTIC
JURISPRUDENCE (1991), an earlier work by Wexler and Winick to
which Petrila responded.

3. Pertrila’s criticism appears to be based upon an erroneous perception,
i.e., that therapeutic jurisprudence posits that therapeutic outcomes
should be a dominant consideration in judicial decision making.
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Contrary to Petrila’s view, however, therapeutic jurisprudence does
not propose refashioning the conventional jurisprudence paradigm
into a therapeutic outcome paradigm. In addition, citing the decision
of the U.S. Supreme Court in Parham v. J. R., 442 U.S. 584 (1979),
Petrila disputes the claim that therapeutic jurisprudence represents
new thinking. In Parham, the Supreme Court upheld the validity of
a Georgia statute permitting civil commitment of children without a
judicial hearing because of the Courts concern that the judicial
process might impede the treatment of children. Petrila also chal-
lenges Wexler's and Winick's assertion that there is “general agree-
ment that other things being equal, mental health law should be
restricted to better accomplish therapeutic values.”



concerns. For example, Petrila asks who decides what is ther-
apeutic, and what represents a therapeutic outcome. In par-
ticular, he is concerned that the determination of what repre-
sents a therapeutic outcome will be dominated by research
scientists and lawyers who will decide which legal rule and
intervention has therapeutic value. Arguing that the con-
sumer, the patient, is omitted from the discussion, Petrila
asserts that therapeutic jurisprudence as it has been concep-
tualized to date is a conservative, arguably paternalistic,
approach to mental disability law.

Not surprisingly, Wexler and Winick, in the following chap-
ter, respond.4  As they summarize Petrila’s argument, he
“indicts our compilation, . . . and therapeutic jurisprudence
generally, for subordinating patient/consumer interests and
endorsing professional dominance.” They reply, “The indict-
ment lacks probable cause.” Citing a strong and pervasive
emphasis on the constitutional rights and interests of patients
by those interested in therapeutic jurisprudence, Wexler and
Winick adequately refute Petrila’s criticism on this issue. As
therapeutic jurisprudence continues to evolve, in academia
and in actual application, concerns for the rights and interests
of the patient consumer must remain paramount.

In Part Three, Empirical Explorations, several writers pre-
sent the results of research aimed at understanding the appli-
cation of therapeutic jurisprudence in specific situations. The
purpose of this section is “to provide the reader with an imme-
diate understanding of the wide gap between therapeutic
jurisprudence theorizing and the empirical testing of the
assumptions underlying such theorizing.”

A JUDGE'’S LENS

Judges will first want to consider whether therapeutic
jurisprudence offers them an opportunity to be better judges in
a practical way as they perform their duties. Many of the chap-
ters are interesting but are quite academic and theoretical in
their focus.

For example, two chapters analyze and discuss the pros and
cons of the objective reasonable person tort liability standard
from the perspective of therapeutic jurisprudence.5 Unlike
criminal law, which recognizes the lack of criminal responsi-
bility, or contract law, which allows factual considerations of
capacity to contract issues to be raised in contract enforcement
proceedings, tort law takes no account of the subjective capac-
ities of the tortfeasor. One argument favors the use of a limit-
ed subjective standard of care. This approach would allow the
fact-finder to weigh the efforts of the tortfeasor to avoid the
likelihood of harm derived from the effects of a mental dis-
ability when the tortfeasor has obtained treatment prior to the
injury producing conduct. Shuman believes that this is akin to
a comparative negligence standard. Opposing this view are
those who observe that allowing a reduced standard of care is
actually antitherapeutic because it allows those with mental

disabilities to avoid responsibility for their conduct. In effect, a
reduced standard of care would be an enabler of mentally
handicapped individuals by supporting their proclivities to
non-conforming conduct.

The second concern of judges will be to what extent will
Law in a Therapeutic Key assist judges in making the principles
of therapeutic jurisprudence useful in their work. Some of the
more relevant chapters for trial judges who are interested in
the more functional application of the underlying principles of
therapeutic jurisprudence include Therapeutic Jurisprudence
and the Criminal Courts (chapter 9), Turning Rat and Doing
Time for Uncharged, Dismissed or Acquitted Crimes (chapter
10), A Sentencing Model for the 21st Century (chapter 11), and
A T.J. Approach to the Legal Processing of Domestic Violence
Cases (chapter 13).

At the outset, most judges will likely conclude that thera-
peutic jurisprudence has no application to situations where
judges function as fact-finder in evidentiary hearings. Rarely, if
ever, will there be a choice available to a judge between a ther-
apeutic outcome versus a non-therapeutic outcome when
determining whether a party has satisfied the required burden
of proof in a particular proceeding. For example, the petition-
er in a civil commitment hearing in Massachusetts must prove
beyond a reasonable doubt (1) that the person is mentally ill,
and (2) that discharge of the person from a facility would cre-
ate a likelihood of serious harm. Commitment of a person on
less than sufficient evidence may be very therapeutic.
Likewise, release of such a person might be very anti-thera-
peutic. However, these considerations will have no bearing in
the fact-finding that occurs in a civil commitment proceeding.
Rather, the outcome of the civil commitment proceeding will
be a function of whether the petitioner has satisfied the
required burden of proof.

On the other hand, there are many situations when a judge
is involved in a dispositional matter, usually after the fact-find-
ing has been done, that will permit therapeutic jurisprudence
considerations to enter the picture. Often, in these situations,
the manner or method of disposition by the judge may have a
therapeutic impact or an anti-therapeutic impact on a litigant.
For example, therapeutic jurisprudence principles play a cen-
tral role in drug courts. Drug court judges engage weekly in dia-
logues with offenders offering both support and admonitions to
them. It is this interchange that occurs between the judge and
the offender that is seen as having a therapeutic impact on drug
court offenders. Likewise, restorative justice practices enable
judges to have therapeutic impact on both victims and offend-
ers. This happens when the court allows victims, and “encour-
ages” offenders, to address the story of the crime in a felt way.
Similarly, judges who hear family law cases involving custody,
visitation, and neglect can utilize the opportunity for dialogue
with litigants to have a therapeutic effect on them.

Although these specific examples—drug court, restorative

4. David B. Wexler & Bruce J. Winick, Patients, Professionals, and the
Path of Therapeutic Jurisprudence: A Response to Petrila, in Law IN A
THERAPEUTIC KEY 707.

5. See David W. Shuman, Therapeutic Jurisprudence and Tort Law: A

Limited Subjective Standard of Care, in LAw IN A THERAPEUTIC KEY 385;
Grant H. Morris, Requiring Sound Judgments of Unsound Minds: Tort
Liability and the Limits of Therapeutic Jurisprudence, in Law IN A
THerAPEUTIC KEY 409.
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justice and family court—are not topics covered in Law in a
Therapeutic Key, several of the articles in the book do illustrate
that there are many situations when trial court judges will have
occasion to infuse a therapeutic element into judicial proceed-
ings. For example, some of the articles point out that when
judges deal with sentencing, make orders setting conditions of
probation, accept guilty pleas, or address abusers in domestic
violence cases, the judge has an opportunity through direct
dialogue with the offender to affect the cognitive distortions
harbored by an offender with respect to the events that brought
him or her into court. It is anti-therapeutic when the judge
allows the offender to dispose of the case without being truth-
ful or requiring that the offender accept responsibility for what
occurred. These articles make it clear that when judges allow
offenders to leave the courtroom still blaming the victim, the
police, or otherwise minimizing and rationalizing, it is anti-
therapeutic. Whether on probation, continuing in a relation-
ship, or participating in visitation (all of which often involve
substance abuse problems), anti-therapeutic or therapeutically
neutral outcomes are wasted possibilities for therapeutic
results. Therapeutic outcomes are more likely to produce a bet-
ter quality of life for litigants and their families. Such outcomes
will also be more likely to improve individual and public safe-
ty, and aid the quality of community life. Many of the articles
in Law in a Therapeutic Key will be of interest to those judges
comfortable with the therapeutic role of the robe.

Thomas T. Merrigan is the presiding justice of
the Orange District Court in Orange,
Massachusetts. Appointed a district judge in
1990, he is vice chair of the Massachusetts
Supreme Judicial Court Standing Committee on
Substance Abuse. Judge Merrigan served for
three years on the Community-Focused Courts
Advisory Committee of the National Center for
State Courts. In his own court, Merrigans innovations include a
drug court session, restorative justice probation, and other
restorative justice methods for conflict resolution. Judge Merrigan
teaches undergraduate and graduate courses at local universities,
primarily on the subject of restorative justice. He received his B.S.
degree in political science in 1973 from the University of
Massachusetts and his J.D. degree in 1976 from the University of
Kentucky.
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The Implications of
Therapeutic Jurisprudence

for Judicial Satisfaction

“Drug court judges get to
color outside the lines.™

dential underpinning of the burgeoning drug treatment

court movement and drug treatment courts as therapeutic
jurisprudence in action.2 Therapeutic jurisprudence is the
study of the extent to which substantive rules, legal procedures,
and the roles of lawyers and judges produce therapeutic or
antitherapeutic consequences for individuals involved in the
legal process.3

Drug treatment courts are an alternative to traditional case
processing in which judges supervise the treatment and recov-
ery of alcoholics/addicts and where the adversarial system is out
of place. Drug treatment courts use a team approach among the
judge, prosecutor, defense counsel, treatment provider, proba-
tion officer, drug treatment court coordinator, and community
policing officer where the “focus is on the participant’s recovery
and law-abiding behavior—not on the merits of the pending
case.” If, however, a drug treatment court participant is not
capable of compliance with the rigors of the drug treatment
court program, that individual is returned to the traditional
criminal justice system for further processing of his or her case.
Drug treatment courts can be either pre- or post-plea and, thus,
another court may impose sentence, including jail or prison
time, or try the case if there is a program failure.

By shifting the main focus in selected alcohol and other drug
cases from legal to therapeutic concerns, the roles of the drug
treatment court professionals shift as well. This does not mean
that legal concerns, such as due process, are trumped by thera-
peutic ones. Rather, it means that the therapeutic value of non-
adversarial case processing—where the focus is on treatment
and recovery—is recognized and utilized. This shift in role
appears to benefit staff as well as litigants. Specifically, judges

Therapeutic jurisprudence has been posited as the jurispru-

who work therapeutically seem to experience increased job sat-
isfaction.

For the prosecution, police, and probation, the focus shifts
from arrest and conviction to treatment and recovery.
Underlying this shift in focus is the belief that it will result in a
reduction of criminal behavior, a savings in incarceration costs,
and both tangible and intangible benefits to the community, the
individual, and the individual’s family.5 The defense attorney;,
after analyzing the legal issues and clarifying all options for the
client, shifts focus from minimizing a client’s exposure to crim-
inal sanctions to ensuring that the addicted client stays in treat-
ment and recovery.6 Police officers who are involved in drug
treatment courts through community policing efforts see their
role change from a “You call, we haul, that’s all” role in drug
cases to more of a community monitoring and direct participant
encouragement role. Many drug treatment court participants
have asked that their arresting officer be present at their gradu-
ation and they credit the officer with literally saving their lives.

Finally, the judge goes from being a detached, neutral arbiter
to the central figure in the team, which is focused on the par-
ticipants’ sobriety and accountability. Sanctions for program
failures are not primarily for punishment; rather, sanctions are
tools for program compliance to enhance treatment and recov-
ery. Sanctions provide the external structure needed until par-
ticipants can develop their own internal structure to be able to
maintain sobriety. The judge’s personal knowledge of a partic-
ipants background, reasons for use, living situation, physical
and mental health, family, employment, parenting skills, and
other matters is unequaled in the criminal system. The judge is
both a cheerleader and stern parent, encouraging and reward-
ing compliance, as well as attending to lapses. Through week-
ly, fortnightly, then monthly mandatory court appearances, the
judge sees the incredible changes a participant makes. The
judge watches as the participant gets a GED, gains employment,
recovers children from Child Protective Services, gets off wel-

Footnotes

1. Remark overheard at a national drug court conference.

2. Peggy Fulton Hora & William G. Schma, Therapeutic
Jurisprudence, 82 JubicaTure 9 (1998); and Peggy Fulton Hora et
al., Therapeutic Jurisprudence and the Drug Treatment Court
Movement: Revolutionizing the Criminal Justice System’s Response to
Drug Abuse and Crime, 74 NoTrRe DAME L. Rev. 439 (1999).

3. See David B. Wexler & Bruce J. Winick, Therapeutic Jurisprudence
as a New Approach to Mental Health Law Policy Analysis and
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fare, kicks out an abusive boyfriend, gains independence and
confidence, and, finally, graduates from the program.

The judge cannot help but be changed by this process.
Consequently, the hypothesis for this article stemmed from two
judges known to the judicial co-author, who discovered their
own alcoholism after becoming drug treatment court judges.
She also noticed her own attitudes, job satisfaction, and happi-
ness in court being affected by her assignment as a drug treat-
ment court judge. Personal observation makes it clear that the
drug treatment court not only can have a therapeutic effect on
the recovering participant but also on the other criminal justice
players in the courtroom as well.

THE JUDICIARY

The positive effect of a particular judicial assignment on the
judge is not a topic that has received much research attention.
In a 1980 study of American trial judges, the perception of their
work environment was not found to be related to whether they
were sitting on specialized calendars or master calendars.”
However, in a 1981 survey, judges complained of job stress aris-
ing from lack of control over what type of cases they were
given.8 In another 1982 study, 422 juvenile court judges in
West Germany were surveyed to assess their attitudes toward
social assistance and the administration of justice. The highest
job satisfaction was found in the judges who endorsed and
practiced with a social science and educational orientation in
their work, interacted well with service providers, approved of
specialized judicial training, and were involved in community
work outside the court.® In the 1980 study of American judges,
it was found that judges who work long hours, are involved in
community relations, and are involved in bar activities are
more likely to be satisfied with their environment.10

Job stress is the more common focus of research on judicial
satisfaction.1 Job stress in judges is commonly associated with
social isolation,2 feeling disliked by others, lack of interest and
understanding, and not feeling appreciated.3 They also suffer
from lack of feedback, a heavy caseload volume, and lack of
control over what cases they get.14 Additionally, frustration
with their lack of ability to be helpful to litigants seems to con-
tribute to judicial stress.

Judges express dismay when, due to large caseloads, they
have to “process” people, because they have so little time to lis-
ten. In such circumstances, there can be a tendency for them

to withdraw empathy and respect for the litigants.’5 The pres-
ence of judicial stress is frequently observed in family law court
judges, for example. Judicial officers in family law seem to
experience high stress, frustration, feelings of helplessness, and
burnout.16

In contrast, however, many of the factors related to job stress
are not as commonly observed in drug treatment court judges.
It is proposed that the therapeutic effects of drug treatment
courts carry over to the judicial officers and other court work-
ers in increased job satisfaction and possibly overall mental
health. Drug treatment court judges and others have stopped
smoking, stopped drinking alcohol, realized their own alco-
holism, gone on diets, and exercised more. Many have
expressed a sense of pride in a job well done and a brighter out-
look since taking the drug treatment court assignment. These
feelings had not heretofore been experienced in their profes-
sional careers.

Family law court judicial officers work with a courtroom
process that is quite different from that of the drug treatment
court. Although originally conceptualized to be therapeutic in
orientation,7 family law courts, due to increased caseloads and
fragmentation of issues, have not broadly employed therapeutic
principles.’8 The National Center for State Courts has deter-
mined that family law is the largest and fastest growing segment
of state courts’ civil caseloads.1® Legal issues related to a fami-
ly enter the court system in many different ways. Cases of child
abuse and/or neglect are heard in criminal court and/or juvenile
dependency court. Juvenile delinquency matters are heard in
the juvenile court. Cases concerning the guardianship of chil-
dren are heard in probate court. Divorce, paternity, and district
attorney child support cases may be heard in family court.
Requests for civil domestic violence restraining orders may be
heard in civil domestic violence courts. If there have been crim-
inal charges, those cases are heard in criminal court. While
there is movement toward court reform for family law, to date
only eleven states have implemented unified family law systems
to address these issues.20

California has not implemented a therapeutic unified family
law system. Cases related to families are still fragmented into
multiple departments in the overwhelming majority of
California counties. According to California Superior Court
Judge Donna Petre, “Each of these departments has minimal
knowledge of the decisions of the other, even if the decisions

7. JOHN PAUL RYAN, ET AL., AMERICAN TRIAL JUDGES 160 (1980).

8. Issiah M. Zimmerman, Stress—What It Does to Judges and How It
Can Be Lessened, Jubces J., Summer, 1981, at 4.

9. R. Pommerening, Self-Image of German Juvenile Judges, 65
MONATSSCHRIFT FUER KUMINOLOGIE UND STRAFRECH-
SREFORM 193 (1982).

10. RyaN, ET AL., supra note 7.

11. Pommerening, supra note 9; Tracy Eells & Robert C. Showalter,
Work Related Stress in American Judges, 22 BuLL. OF AM. ACAD. OF
PsyCHIATRY & L. 71 (1994); Joy Rogers, et al., The Occupational
Stress of Judges, 36 CANADIAN J. OF PSYCHIATRY 317 (1991).

12. Eells & Showalter, supra note 11; Rogers et. al., supra note 11. See
also Isaiah M. Zimmerman, Isolation in the Judicial Career, COurT
Review, Winter 2000 at 4.
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16. Jeffrey A. Kuhn, A Seven-Year Lesson on Unified Family Courts:
What We Have Learned Since the 1990 National Family Court
Symposium, 32 Fam. L.Q. 67, 75-93 (1998).

17. Herma Hill Kay, A Family Court: The California Proposal, 56 CAL.
L. Rev. 1205, 1205-1248 (1968).

18. Barbara A. Babb, Americas Family Law Adjudicatory Systems, 32
Fam. L.Q. 31, 37-50 (1998); Catherine Ross, The Failure of
Fragmentation: The Promise of a System of Unified Family Courts,
32 Fam. L.Q. 3, 6-14 (1998).

19. Ross, supra note 18, at 6.

20. The states are Delaware, the District of Columbia, Hawaii, New
Jersey, Rhode Island, South Carolina, Florida, Massachusetts, New
York, Vermont, and Washington. See Babb, supra note 18, at 38.
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involve the same family and its children. The larger the court,
the more the problem is compounded. In large courts, each of
these departments may not be just in separate courts, but in dif-
ferent facilities miles away from one another with no techno-
logical contact.”2t The lack of a holistic approach by the court
to the family law litigants sets it in stark contrast to the
approach taken by the drug treatment courts.

RESEARCH
The authors conducted an informal opinion survey of court

professionals, including judicial officers, to compare the opin-
ions in drug treatment courts to those in family law courts. It
was hypothesized that the differences in judicial satisfaction
observed between drug treatment court and family law court
judicial officers might be related to the differences between the
operation of a court when incorporating the principles of ther-
apeutic jurisprudence?? and the operation of a court that func-
tions in a more traditional manner. Such differences were
expected to be expressed through significantly different atti-
tudes in the following areas:

e The drug treatment court judicial officers were expected to
feel more strongly that the role of the court includes provid-
ing help to the litigants in solving the problems that brought
them there.

e The drug treatment court judicial officers were expected to
hold a more positive view of the individuals who appeared
before them.

e The drug treatment court judicial officers were expected to
feel more strongly that their assignments had a personally
positive emotional effect on them.

e The drug treatment court judicial officers were expected to
report a greater increase in personal insights and motivation
for healthy change as a result of their assignment.

THE SURVEY

Participants were given a set of 25 questions with answers on
a 5-point scale in which the respondent was to rate each answer
from (1)“Very Untrue” to (5)“Very True.” The questions were
identical for both groups. Questionnaires were distributed to
attendees at a January 1999 California conference of drug court
professionals; through the California Association of Drug Court
Professionals’ newsletter in the spring of 1999; and at the
National Association of Drug Court Professionals’ conference in
June 1999. Family law professionals were surveyed at the
California Family Support Council’s annual training conference
in February 1999. There were participants from most of
California’s counties who were asked to take questionnaires
back home and distribute them to judges, attorneys, mediators,

family law facilitators, and others, and to return them by mail.
In the summer of 1999, judges attending an advanced family
law course in California were surveyed and a direct mail cam-
paign to judicial officers in both assignments was completed in
the winter of 1999. Responses from the drug treatment court
professionals came from across the country. Responses from
the family law court professionals came from within California.
The California family law court professionals who responded to
this survey were selected from the part of California’s fragment-
ed system that handles cases of divorce, legal separation, annul-
ment, paternity, child support, and, in some cases, private
guardianships and domestic violence restraining orders.23
These family law court professionals have not had the benefit of
a statewide court strategy that applies the principles of thera-
peutic jurisprudence to the family law courtroom.

THE PARTICIPANTS

There were a total of 194 judicial officers who responded to
the survey; 98 from the family law courts and 96 from the drug
treatment courts. One hundred twenty-three non-judicial offi-
cers responded; 68 from the drug treatment courts and 55 from
the family law courts.

Overall, the judicial officers?4 responding were 67% male
and 33% female. They ranged in age from 35 years to 75 years
with a mean age of 52 years. The drug treatment court judicial
officers were 72% male and 28% female. The family law court
judicial officers were 63% male and 37% female.

The judicial officers’ professional tenures ranged from 1 year
to 50 years, with an overall average of 14 years. The time in
their current assignments ranged from 3 months to 19 years,
with an average of 4 years. The female judicial officers were
slightly younger, on average, and had been in the profession for
less time. This was true for both the drug treatment court and
the family law court groups.

THE ROLE OF THE COURT

The judicial officers were asked to respond to several state-
ments meant to reflect their perception of the court’s role. A
statistical test called an analysis of the variance (ANOVA) was
conducted between the responses of drug treatment court and
family law court judicial officers.2s

The first statement was, “I believe that part of our job is to
help the litigants/defendants work to solve the problems that
brought them to our courts.” Although the drug treatment
court group was slightly stronger in this belief (average=4.57)
than the family law court group (average=4.53), this difference
was not statistically significant. Both groups, however, were
strong in their positive responses to this inquiry. Overall, the

21. Hon. Donna Petre, Unified Family Court: A California Proposal, 1
J. OF THE CENTER FOR CHILDREN & THE CTs. 161 (1999).

22. Hora & Schma, supra note 2.

23. This survey did not seek respondents from the juvenile court or
criminal courts, which deal with cases of child abuse or neglect,
delinquency, or domestic violence.

24.Both judges and subordinate judicial officers, such as commis-
sioners and referees, responded to this survey.

25. The statistical size of these differences is represented by the F-val-
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judicial officers answered this question in the affirmative 88%
of the time.26

The second statement was, “I feel like the court | work in is
helpful to the litigants/defendants who appear there.” Both
groups of judges also felt that their courts were helpful to the
people who appeared there before them; however, the drug
treatment court judicial officers scored significantly higher
(average=4.35) than the family law court judicial officers (aver-
age =4.09) on this question.2”

In response to the statement “I have seen the litigants/defen-
dants make significant improvement in their lives,” there was
also a significant difference between the drug treatment court
group (average=4.58) and the family law court group (aver-
age=3.71).28 While 92% of the drug treatment court judicial
officers reported seeing improvement in those appearing before
them, only 56% of the family law court judicial officers
responded similarly. The non-judicial personnel from the drug
treatment court also responded significantly more often that
they believe their courts are helpful and witness improvement
in the litigants.

A drug treatment courtroom clerk had this to say:

I am part of the solution. Before Drug Court there
was a feeling that there were a lot more probation viola-
tions and offenders and | would feel, ‘Here they are
again. They're back.” | feel confident that | won't see
graduates [from the Drug Treatment Court] again and
the caseload will be less. | am in touch with the com-
munity with Drug Court and | know the faces and
names of the defendants who are actually smiling and

happy.

TABLE NO. 1
WITNESS OF LITIGANT IMPROVEMENT

(N=183%)

No |Sometimes| Yes

(answers) | (1,2) €)) (4,5)
Drug Treatment Court (n=87) 0 8% 92%
Family Law Court (n=96) 4% 40% 56%

* 11 missing responses

Working relationships among the personnel in the court-
room were also addressed. Both the drug treatment court and
family law court judicial officers perceived that their court-
rooms worked in a teamlike fashion. However, there is a dif-
ference in the way the non-judicial professionals view their

courtroom relationships. The drug treatment court profession-
als indicated that there was more teamwork in their courtrooms
than did the family law court professionals.?®

Both the drug treatment court and family law court judicial
officers felt respected by their co-workers. There was, howev-
er, a difference between the responses of each court’s non-judi-
cial professionals: the drug treatment court group felt signifi-
cantly more respect from their co-workers than the family law
court group.30

ATTITUDE TOWARD LITIGANTS/DEFENDANTS

The next set of statements dealt with the respondents’ atti-
tudes toward the litigants. There were significant differences
between the drug treatment court judicial officers and the fam-
ily law court judicial officers in every question about their atti-
tudes toward those appearing in their courtrooms.

The first statement was, “I believe that the litigants/defen-
dants are really trying hard to solve their problems and improve
their lives.” The drug treatment court judicial officers seemed
more convinced that the individuals in their courts were work-
ing hard to solve their problems, while the family law court
judicial officers did not express this view. Neither group of
judicial officers ranked remarkably high in their view of litigant
motivation; however, the drug treatment court responses were
significantly higher (average=3.79) than the family law court
responses (average=3.08) in this respect.3! Fifty-seven percent
of the drug treatment court group believed that the litigants
were genuinely working to solve their problems. Another 43%
of this group expressed the belief that the litigants are making
an effort at least some of the time. No drug treatment court
respondents thought that the litigants completely lacked moti-
vation to address their problems. Comparatively, only 18% of
the family law court respondents felt that the litigants were try-
ing to make progress; 74% reported that they saw this motiva-
tion in litigants at least some of the time; and 8% reported that
litigants were simply not trying at all.

TABLE NO. 2
LITIGANT MOTIVATION

(N=184%)

No |Sometimes| Yes

(answers) | (1,2) 3) (4,5)
Drug Treatment Court (n=89) 0 43% 57%
Family Law Court (n=95) 8% 74% 18%

* 10 missing responses

.1% probability of a chance occurrence. Statistically, a significant
difference is important because it allows a mathematical inference
that the differences found between these particular drug treatment
court and family law court respondents would be present in a larg-
er population of similar participants.

26. The percentage figures for survey responses were calculated as fol-
lows: responses of 1 and 2 were coded as “NO”; responses of 3

were coded as “SOMETIMES”; responses of 4 and 5 were coded as
“YES.”

27.F=4.94 p=.03
28. F= 64.69 p=.0001
29.F= 4.85 p=.03
30.F= 3.84 p=.05
31.F= 51.98  p=.0001
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The second statement was, “I believe that the litigants/defen-
dants have a good chance for improvement if they are given
some help by the court.” The drug treatment court judicial offi-
cers were significantly more hopeful (average=4.27) than the
family law court judges (average=3.68) that the litigants in their
courtrooms could make significant improvements if provided
with some help from the court.32 The drug treatment court
group expressed hope for the litigants’ prospects for improve-
ment 84% of the time while the family law court group report-
ed such hopefulness only 54% of the time. All of the drug treat-
ment court judicial officers had at least some hope for the liti-
gants; however, 3% of family law court judicial officers saw no
hope at all for improvement in their litigants.

TABLE NO. 3
HOPE FOR LITIGANT

(N=185%)

No |Sometimes| Yes

than did the family court group (average=3.34).3¢ The drug
treatment court judicial officers perceived the litigants as grate-
ful for the help that they had received from the court 81% of the
time. In the family law court group, only 33% felt that the liti-
gants were grateful for help received from the court.

TABLE NO. 5
LITIGANT GRATITUDE
(N=184%*)
No |Sometimes| Yes
(answers) | (1,2) (€)) (4,5)
Drug Treatment Court (n=88) | 1% 18% 81%
Family Law Court (n=96) 4% 63% 33%

(answers) | (1,2) 3 (4,5)
Drug Treatment Court (n=89) 0 16% 84%
Family Law Court (n=96) 3% 43% 54%

* 9 missing responses

The next statement was, “I feel 1 am respected by the liti-
gants/defendants.” The drug treatment court judicial officers
(average=4.45) felt significantly more respected by the individ-
uals who appear in front of them than the family law court judi-
cial officers (average=3.89).33 Ninety-two percent of the drug
treatment court group reported that they felt respected by the
litigants while only 72% of the family law court group felt
respected by litigants.

* 10 missing responses

Additional differences were found in the responses to the
statement, “I admire the litigant/defendants for their efforts in
trying to change their lives for the better.” The drug treatment
court judicial officers were significantly more admiring (aver-
age=4.37) than the family law court judicial officers (aver-
age=3.69) of efforts made by the litigant/defendants to change
their lives for the better.35 Of the drug treatment court group,
86% expressed admiration for the litigants. In the family law
court group, only 55% reported that they admired the litigants
for their efforts. The non-judicial drug treatment court profes-
sionals were also significantly more likely than those in the
family law court group to admire the litigant/defendants for
their efforts to change their lives for the better.36 One drug
treatment court judge added the comment: “I have a great
respect for what our participants accomplish; | don’t even have
the ability to stay on a diet.”

TABLE NO. 4 TABLE NO. 6
RESPECTED BY LITIGANTS ADMIRE LITIGANTS’ EFFORTS
(N=184%) (N=178%)
No |Sometimes| Yes No |Sometimes| Yes
(answers) | (1,2) 3) (4,5) (answers) | (1,2) 3) (4,5)
Drug Treatment Court (n=88) 0 8% 92% Drug Treatment Court (n=83) 0 14% 86%
Family Law Court (n=96) 1% 27% 2% Family Law Court (n=95) 7% 38% 55%

* 10 missing responses

The most significant difference between the two groups was
in their responses to the statement, “l feel that the
litigants/defendants are grateful for the help our court is pro-
viding to them.” The drug treatment court group perceived
gratitude from the litigants far more frequently (average=4.21)

* 16 missing responses

POSITIVE EFFECT OF JUDICIAL ASSIGNMENT

Other statements were included to elicit responses pertaining
to personal beliefs about being influenced by one’s court assign-
ment. Significantly more drug treatment court judicial officers
enjoyed talking with family and friends about their work,37 were

32.F= 2812  p=.0001
33.F= 3368  p=.0001
34.F= 7057  p=.0001
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35. F= 30.46 p=.0001
36.F=11.9 p=.001
37. F= 40.66 p=.0001




happier in their assignments,3 and felt more pride in their
work3? than those from the family law court. Drug treatment
court judicial officers were slightly less likely than family law
court judicial officers to think they might want to transfer to
another assignment; however, neither group exhibited much
motivation to change assignments. Nevertheless, drug treatment
court judicial officers were significantly more likely (aver-
age=4.48) than family law court judicial officers (average=3.76)
to feel that they had been positively affected by their judicial
assignments.4©  Ninety-one percent of judicial officers in the
drug treatment court group reported feeling that their assign-
ment had affected them in a positive way emotionally. Family
law court judicial officers felt this way only 64% of the time.
A California drug treatment court judge said:

[1]ts a passion and working with passion is more
energizing and worthwhile. . . . | have become more
honest and direct in my dealings with others and myself
which is a tremendous growth. One reason is that you
cannot ask others to be honest without being honest
yourself. . . .

[W]orking with a team has increased my skills in
that area. My leadership skills have sharpened. Best of
all, I am a happier person because | believe that what we
are doing in our DTC is making a difference.

Another California drug treatment court judge said she
would have left the bench had it not been for Drug Treatment
Court:

My involvement with drug court is the most mean-
ingful contribution | have made in my life other than
raising my children. . . . | would have quit this job
without drug court. | love my job because of drug
court. Drug court gives meaning in my life; | am part of
a solution rather than part of the problem

TABLE NO. 7
AFFECTED POSITIVELY BY ASSIGNMENT

(N=177%)

No |Sometimes| Yes

(answers) | (1,2) ©)) (4,5)

Drug Treatment Court (n=82) | 1% 8% 91%
Family Law Court (n=95) 11% 25% 64%

* 17 missing responses

FACTORS MOST ASSOCIATED WITH POSITIVE AFFECT OF
JUDICIAL ASSIGNMENT

In drug treatment courts the three answers most highly cor-
related to the feeling that the “judicial assignment was benefi-
cial” were: (1) “litigants are grateful for the help they received”;4:
(2) “witnessing the litigants improve”;42 and (3) “hope for liti-
gant improvement.”43 For the family court judicial officers, the
order was: (1) “belief that the court is helpful”;44 (2) “feeling
admiration for the efforts of the litigants”;45 and (3) “feeling that
the litigants were grateful for the help they received.”4 Overall,
it was found that the most common predictor of positive emo-
tional effect was the perception by the judicial officers that the
“litigants are grateful for the help they are given by the court.”4”

INCREASED INSIGHT AND MOTIVATION FOR HEALTHY
CHANGE

The final set of statements were designed to measure insight
and motivation for healthy change. Thirty-seven percent of the
drug treatment court judicial officers indicated that they had
learned a lot about domestic violence from working in their
assignment and 95% had reported learning about
alcoholism/addiction. Of the family law court judicial officers,
70% reported learning a lot about domestic violence and 57%
reported learning about substance abuse. Given the correlation
between substance abuse by both the perpetrator and the victim
in domestic violence cases, it appears that more training needs
to be done in this area.48

Twenty percent of both family law court and drug treatment
court judicial officers responded that they had gained some
insight into their own personal problems. Overall, the drug
treatment court professionals (both judicial and non-judicial) far
more frequently than the family law court professionals (both
judicial and non-judicial) have discovered their own addiction
during their court assignments,4® have stopped drinking or
using other substances,5° or have stopped smoking.5! These dif-
ferences were more pronounced in the non-judicial profession-
als than in the judicial officers. However, the drug treatment
court judicial officers were still significantly more likely to have
stopped drinking or using other substances than the family law
court judicial officers.52 There was no significant difference
between the drug treatment court and family law court groups
with regard to diet and exercise.

DISCUSSION

All groups of judicial officers agreed that part of their job is to
help those appearing before them solve the problems that
brought them to court. Likewise, both groups felt that their

38.F=10.01 p=.002
39.F=6.1 p=.01
40.F=31.70 p=.0001
41.r = .56 p=.0001
42.r=.49 p=.0001
43.r= .44 p=.0001
44.r = .34 p=.0007
45.r = .33 p=.0009
46.r =.30 p=.003
47.r = .52 p=.0001

48. Using self-reports of substance abuse from assailants and victims,
one study found that nearly all of the assailants (94%) and almost
half of the victims (43%) used alcohol or other drugs in the six
hours prior to the assault. See Daniel Brookoff, Drug Use and
Domestic Violence (unpublished National Institute of Justice
Research in Progress Seminar Series) (1996).

49.F=7.21 p=.008
50. F= 10.96 p=.001
51. F=4.53 p=.04
52.F=3.97 p=.05
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courts were helpful to the litigants. However, the drug treat-
ment court group was far more likely to report actually getting
to witness changes for the better in their litigants. For this
group, seeing the litigants improve was highly correlated with
viewing their judicial assignment as positive. The drug treat-
ment courts commonly use frequent reviews as part of the ther-
apeutic strategy. This allows the judicial officers to see the liti-
gants on an ordered, routine basis and view their progress. Such
is not the case in most family law courts. For the most part, the
only time the family law court judicial officers have contact with
their litigants is when something has gone wrong. The oppor-
tunity to see the effect of the court on the litigants provides the
drug treatment court judicial officers with positive feedback
about their work and may serve to relieve stress.53

The greatest difference between the drug treatment court and
the family law court judicial officers was in their attitude toward
the litigants. The drug treatment court judicial officers
expressed a far more positive attitude toward those appearing
before them. They were more likely to believe that the litigants
were actually trying to solve their problems and had a good
chance for improvement if given some help from the court.
They felt more respected by the litigants, were more likely to
feel that the litigants were grateful for the help they received
from the court, and were more likely to admire the litigants for
their efforts.

Perception of litigant gratitude was the most important over-
all predictor of feeling positively about the judicial assignment.
This suggests that recognition by the litigants of the help they
have received is an important part of the helping process and
that the effect on both judicial officer and litigant is dependent
on the relationship between them. It has been a principle in the
drug treatment court literature that the therapeutic effect on the
litigant is dependent on the relationship that develops with the
judicial officer. Interestingly, this survey suggests that the judi-
cial officers’ satisfaction in their work also is a product of the
relationship with the litigant. The greatest difference between
these two groups of judicial officers is in the perception of liti-
gant gratitude. The family law court group scored remarkably
low in this category. Perhaps predictably, the drug treatment
court respondents were far more likely than those in the family
law court group to report that their assignments had affected
them positively.

CONCLUSION

As a final observation, it must be stated that the enthusiasm
of drug treatment court professionals for their work is not only
infectious but is almost unheard of in a profession which expe-
riences a high degree of “burnout” and job dissatisfaction.54
Still, therapeutic jurisprudence is a relatively young field, and
much research remains to be done.55

For example, there are other factors affecting judicial satisfac-

tion that differentiate drug treatment courts and family law courts
and seem to exist independently from the application of thera-
peutic jurisprudence. The family law court is a civil court in
which the two parties are emotionally involved in an inability to
resolve their differences. The emotional dynamics of the adver-
sarial system in a criminal court is different when one of the par-
ties is the state. Another difference is that litigants are entitled to
attorneys in the criminal court; in family law court, however, the
litigants frequently appear pro se. It has also been suggested that
family law litigants appear less sympathetic because their actions
are often harmful to others, such as in domestic violence or con-
tested custody cases. Of course, drug treatment court defendants,
while being basically harmful to themselves, do inflict injury on
others as well. Another difference is that the drug treatment
court assignment is usually self-selected by judicial officers. For
the most part, this is not true for the family law judicial officers.
Family law courts are routinely understaffed, underfunded, and
are not high-ranking in the judicial status hierarchy.
Consequently, family law judicial assignments are frequently
entry-level positions of short duration, usually held by those who
are younger and have less experience.56

Future research is needed to assess the significance of these
and other factors in relation to the questions we have posed
herein. It would be helpful, for example, to survey a group of
family law court judicial officers who are actually working in
therapeutic courts, either in the increasing number of therapeu-
tic civil domestic violence courts or from a jurisdiction that
employs a unified family court system. Likewise, it would be
informative to survey a group of criminal court judicial officers
that work in a traditional criminal justice setting.

The study of judicial satisfaction is important because it can
be used as an indicator of the efficacy of the court. This research
suggests that if, indeed, the work of the court is beneficial to the
litigants, this success will express itself in the attitudes of judges
and other court professionals with regard to their own job satis-
faction. If the work of the court results in fewer criminal cases
or fewer protracted family law litigations, both litigants and the
court benefit. If stress reduction and job satisfaction result in
improved mental and physical health for judges, such benefits
are both personal and systemic. Moreover, the ambiance in a
courtroom where the judge is happy and satisfied provides an
atmosphere in which the litigants are more likely to be comfort-
able and perform at their maximum. Recognition of the rela-
tionship between a judge’s perception of litigant gratitude and
his or her own job satisfaction shows that judges, too, remain
social and human, even while on the bench. It is also believed
that the therapeutic effects of these new types of courts, which
employ the social sciences and are orientated to problem solv-
ing, not only will continue to have beneficial effects on the liti-
gants and court personnel, but also will result in an increased
quality of justice for all.

53. Zimmerman, supra note 8.

54. See generally, the work of Susan Daicoff, Associate Professor of
Law, Capitol University Law School, Columbus, Ohio, on lawyer
job satisfaction, mental health, and alcoholism/addiction at
http://users.law.capital.edu/sdaicoff (last visited April 1, 2000).
See also, Isaiah Zimmerman, supra notes 8 and 12; and Isaiah
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Zimmerman, Dealing With Professional Stress: Insights for Judges,
31 THE Boston B.J. Nov./Dec. 1987, at 39.

55. Professor David Wexler first used the term in 1987 in a paper
delivered to the National Institute of Mental Health. The concept
began to appear frequently in law literature only in the early
1990s. Hora et al., supra note 2.

56. Ross, supra note 18.



[| Deborah J. Chase is an attorney certified as a
family law specialist by the State Bar of
California, Board of Legal Specialization. In
1997, she was appointed as family law facili-
tator for the Superior Court of Alameda
County, California. Before taking that post,
she practiced family law for 17 years in pri-
vate practice. Ms. Chase graduated from
' Lincoln University School of Law in 1980. In
1992, she earned an M.A. in clinical psychology and is currently
completing her Ph.D.at the Wright Institute in Berkeley. She serves
on the Family and Juvenile Advisory Committee to the California
Judicial Council and is on the faculty of the B.E. Witkin Judicial
College, where she teaches domestic violence to newly
appointed judicial officers.

Peggy Fulton Hora was elected to the
Municipal Court of Alameda County,
California, in 1984 and has served as that
Courts presiding judge, president of the
California-Nevada Women Judges, on numer-
ous planning committees, and as a faculty
member for California Judicial Education and
Research (CJER). She was dean of the B.E.
Witkin Judicial College of California in 1997
and 1998. When the courts consolidated in 1998, Judge Hora
became a member of the Alameda County Superior Court. She has
taught courses concerning alcohol and other drugs and courts for
both the California Judicial College and the National Judicial
College; has presented at national alcohol and other drug confer-
ences; and has lectured all over the United States and internation-
ally. She has published a number of articles on substance abuse,
with a particular emphasis on pregnant and parenting women,
drug treatment courts, and therapeutic jurisprudence.

Editor's note: The survey instrument used in the research report-
ed in this article is reprinted in its entirety at page 20.

AJA Membership Application

If your membership has expired, please use this
form to rejoin. Or, if your membership is current,
please use this form to urge a colleague to join.

Name:
Title:

Name of Court:
Mailing Address:

Billing Address:

Telephone ()

()
Type of Jurisdiction

Elected

(work)
(fax)

Appointed
Length of Term

Term Expires

Are you a member of a bar? Yes No
If so, date admitted
State

$90*
Retired Judges - $25

Annual Dues - (group rates available)

Payment enclosed Please bill

Spouse’s Name

Referred by
(not necessary for membership approval)

Signature

* dues waived the first year for all judges who are not pre-
sent or former members of the American Judges Association

Mail to: American Judges Association,
P.O. Box 8798,
Williamsburg, VA 23187-8798

Spring 2000 - Court Review 19



APPENDIX
DRUG COURT PROFESSIONALS SURVEY

JOB TITLE: _ MALE ___FEMALE AGE:

Total years spent in your profession Time in your current assignment

This is part of a study about working in the court. Your answers to the following items are anonymous; please do not
put your name on this questionnaire. Please answer each question using the 1 to 5 response scale indicated below.

Very Not Sometimes True Very true
untrue of true true and of of me
me OR of me sometimes me OR
strongly OR not true OR OR strongly
disagree disagree undecided agree agree
1) | believe that part of our job is to help the litigants/defendants work to solve
the problems that brought them to our court. 1 2 3 4 5
2) | feel like the court I work in is helpful to the litigants/defendants who
appear there. 1 2 3 4 5
3) | have seen litigants/defendants make significant improvement in their lives. 1 2 3 4 5
4) | believe that the litigants/defendants are really trying to solve their problems
and improve their lives. 1 2 3 4 5
5) | believe that the litigants/defendants have a good chance for improvement if
they are given some help from the court. 1 2 3 4 5
6) | feel that the judge and other members of our court staff work together as a
team. 1 2 3 4 5
7) The judge in our court often talks to staff about the cases. 1 2 3 4 5
8) | feel respected by the other members of my court’s staff, including the judge. 1 2 3 4 5
9) | feel that I am respected by the litigants/defendants. 1 2 3 4 5
10) | feel that the litigants/defendants are grateful for the help our court is pro-
viding to them. 1 2 3 4 5
11) 1 admire the litigants/defendants for their efforts in trying to change their
lives for the better. 1 2 3 4 5
12) 1 feel I have been affected in a positive way emotionally by my work in this
assignment. 1 2 3 4 5
13) I enjoy discussing my work with family and friends. 1 2 3 4 5
14) 1 feel proud of what | am doing at work. 1 2 3 4 5
15) | feel happier in this assignment than | have in others | have had. 1 2 3 4 5
16) 1 think I would rather go to another assignment or job. 1 2 3 4 5
17) As a result of this assignment | have learned a lot about domestic violence. 1 2 3 4 5
18) As a result of this assignment | have learned a lot about alcoholism and drug
addiction. 1 2 3 4 5
19) As a result of this assignment | feel | have gained some insight into personal
problems | have been struggling with. 1 2 3 4 5
20) Since I have been working in this court:
a. my relationship with my significant other has improved. 1 2 3 4 5
b. I have discovered | was an alcoholic/addict. 1 2 3 4 5
c. | have stopped drinking or using other substances. 1 2 3 4 5
d. | have stopped smoking. 1 2 3 4 5
e. | have been trying to eat a healthier diet. 1 2 3 4 5
f. I have been trying to exercise more. 1 2 3 4 5
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Does Effective Therapeutic
Jurisprudence Require
Specialized Courts
(and Do Specialized Courts
Imply Specialist Judges)?

David B. Rottman

n implicit answer is emerging to the question of
Awhether the effective practice of therapeutic jurispru-
dence requires a specialized court. Without much
debate or deliberation, specialized courts are proliferating
nationally: drug courts, domestic violence courts, mental
health courts, tobacco courts, and the like are commonplace.!
Already the new specialized courts are evolving into hybrid
forms—such as family drug courts or juvenile domestic vio-
lence courts—that bring together several specialties. It is
increasingly likely that the kinds of cases traditionally regard-
ed as rich in therapeutic opportunities will be heard within a
specialized court forum. At the same time, the fortunes of ther-
apeutic jurisprudence are being tied to the new wave of court
specialization, which may yet prove to have shallow roots.
This essay offers a more deliberative answer to the question
of whether therapeutic jurisprudence requires specialized
courts and judges by tracing the paths of three powerful con-
temporary trends: the new special court movement, the logic
of American court reform, and the changing role of judges.
The intersection of these trends is the best vantage point to
assess where and how TJ might be most effectively applied in
the courts.

THE NEW SPECIAL COURT MOVEMENT

The purpose of the new specialized courts is to qualitative-
ly improve outcomes for litigants and society in cases involv-
ing individuals with underlying social and emotional prob-
lems. Previous waves of specialty courts tended to be designed
to meet concerns over efficiency and timeliness by using dif-

ferentiated case management techniques to make events in a
case happen more quickly.

The rationale for the current trend toward court specializa-
tion goes something like this. First, some categories of cases
(and associated litigants) are marginalized within the vast vol-
ume and mix of cases in courts of limited and general jurisdic-
tion. Second, a problem-solving approach is more appropriate
and effective than the traditional adversarial process for those
categories of cases. Third, special knowledge and special per-
sonal attributes (and perhaps special technology) are needed to
be a judicial problem-solver. Fourth, the necessary special
knowledge is as likely or more likely to be drawn from the
fields of mental health and psychology than from knowledge of
the law. Fifth, a judge needs continuous access to social and
psychological services to problem solve effectively.2

A problem-solving orientation is the most fundamental
characteristic of the new specialized courts. Problem solving
requires a shift in what is valued in the adjudication process:
outcomes (rather than outputs), flexibility in decision making,
listening to people’s concerns, participation by community
organizations, and consideration of what is best for communi-
ties as well as for individual defendants or victims. Problem
solving also places greater emphasis on post-disposition
events, a significant change in focus from traditional models of
case processing. Traditional caseflow management, for exam-
ple, is based on cases rather than persons, while “effective
management of post-disposition matters may require much
more attention to the persons involved in cases.”

Another characteristic of the new specialized courts is that

1. See Davib RoTTMAN, CAROL FLANGO, MELISSA CANTRELL, RANDALL
HANSEN & NEIL LAFOUNTAIN, STATE COURT ORGANIZATION 1998 236,
TaBLE 33 (2000). The most current estimates indicate 320 drug
courts.

2. Some observers might point to a sixth rationale, the desirability of
having a single judge hear all of the cases of a particular type in a
jurisdiction.

3. Specialization has also been proposed as a basis for a therapeutic
model of tort reform. Specifically, specialized forums may offer a
less costly and less emotionally draining alternative to the stan-
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dard civil process to establish responsibility for a harm, the real
issue underlying a significant proportion of tort claims. See
Daniel W. Shuman, The Psychology of Compensation in Tort Law, in
Law IN A THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC
JURISPRUDENCE 433, 465 (David B. Wexler & Bruce J. Winick, eds,
1996); and The Role of Apology in Tort Law, 83 JubicaTure 180
(2000).

4. See DaviD C. STEELMAN, CASEFLOW MANAGEMENT. THE HEART OF
COURT MANAGEMENT IN THE NEW MILLENIUM 33 (2000).



they are not, strictly speaking, courts.5 A court is a judicial
body established by constitution or statute to which judges are
selected to serve and (where relevant) be retained in offices.
Courts can be generalist or specialist in nature. 6 Specialized
courts are “courts that possess limited subject matter jurisdic-
tion and are staffed by permanent judges who have substantive
expertise in the area.”” Established probate and juvenile courts
often meet that definition, as did an array of specialized courts
earlier in this century, such as water courts, tax courts, and
land courts. However, the combination of judicial expertise
and permanency of assignment is rare in the new specialized
courts, at least at this point in their evolution. That rarity is
important to understanding the implications of focusing ther-
apeutic jurisprudence in specialty courts. One of the defining
features of the new specialized courts is the ease with which
they can be dismantled.

A third characteristic of the new specialized courts is that
they have tended to develop by trial and error as the experi-
ence of one court is passed on to other courts. Specialized
court thus grew into a movement without an underlying legal
theory to justify and guide, for example, the relaxation of the
adversarial process. The lack of a jurisprudential base left drug
treatment and similar courts open to criticism over their status
and without an effective response beyond pragmatism.
Therapeutic jurisprudence has been put forward to fill this
void by serving as the legal theory for drug treatment and sim-
ilar courts,8 as well as the rationale for why unified family
courts should be created.?

THE PROS AND CONS OF SPECIALIZATION

The growing concentration in specialized courts of cases
ripe for TJ intervention makes it prudent for therapeutic
jurisprudence proponents to carefully weigh the benefits and
costs of specialization. The pros and cons of court and judicial

specialization  have been

examined thus far primarily

for federal appellate and trial
courts such as the Tax Court,
the Bankruptcy Court, and the

Court of Federal Claims.10 It is

nonetheless possible to derive

a balance sheet of aspects of

specialization that are likely to

promote or inhibit therapeutic
court outcomes.11

Problem solving in special-
ized courts promotes therapeutic outcomes in the following
ways:

e Specialized courts provide a forum in which the adversari-
al process can be relaxed and problem solving and treat-
ment processes emphasized.

e Judges and court staff become more sensitive to issues and
more adept at developing individual and systemic respons-
es to address these issues when a court’s caseload presents
a large proportion of cases in which similar therapeutic
jurisprudence issues are likely to arise.12

e Skill development in applying therapeutic jurisprudence
principles may proceed faster because of a common focus
and collegial support among judges.

e Courts with exclusive subject matter jurisdiction are likely
to attract a vigilant and involved bar that will further
enhance the identification of therapeutic issues and possi-
ble remedies.

e A specialized court is in a better position to mobilize and
coordinate treatment and social service providers in a local-
ity, providing the court with access to skilled resources.

e The expertise of a specialized judge in a particular subject
matter helps the court secure community-wide support for

A specialized
courtisin a
better position to
mobilize and
coordinate
treatment and
social service
providers . . ..

5. The basic rationale for the new era of specialization also is being
expressed in the creation of commercial or business courts but
generally to achieve some of the traditional reasons for specializa-
tion, such as concentrating expertise and promoting efficiency in
case processing. Ad Hoc Committee on Business Courts, The
Status of Business Courts in the United States, in BusiNess Law
SECTION OF THE AMERICAN BaArR AssociaTION  (1998)
<http://www.abanet.org/buslaw/buscts/ctsurvey.html.>.

6. While court divisions and dockets are often designated as courts
in local usage, they are not autonomous courts. | propose that the
following distinctions be drawn when discussing court specializa-
tion: Special forums are divisions, calendars, dockets, courtrooms,
or procedures dedicated to a designated set of cases and to which
judges are assigned by the presiding or chief judge of a court.
Such forums are often the creatures of local court rules or custom.
Thus, the ease with which such entities can be administratively
established or disestablished is one of their defining characteris-
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