Mental Health Review
Tribunals In the UK:

Applying a Therapeutic Jurisprudence Perspective

profound interest in the impact of their decisions on all

those who come in contact with the law. Naturally, the out-
comes of court decisions, whatever their specific context, are of
enormous importance to all individuals concerned. But in
recent years there has been a growing recognition that legal
processes in themselves, including the ways in which courts
and judges interact with citizens, also have significant impacts
on people before a tribunal or court. Indeed, Tom Tyler has
reviewed evidence that the most influential features of legal
practices upon individuals are not “objective characteristics of
the case disposition experience,” but rather “their assessment
of the fairness of the case disposition process.”

The study described in this article is concerned with the per-
ceptions of the decision-making processes of the Mental Health
Review Tribunals in England and Wales. We have interviewed
members of tribunals charged with reviewing decisions on
detention as well as patients who have appeared before those
tribunals. The study analyzes disparate perceptions of tribunal
procedures emanating from the two sets of interviewees with
the purpose of understanding how those procedures might be
made more effective. Understandings gained from this study
provide a basis for recommending reforms to law and practice
and judicial behavior that promote the psychological and phys-
ical well-being of those affected by tribunal proceedings and
decisions.

In searching for an intellectual framework within which to
locate the research, the perspective of therapeutic jurispru-
dence appeared to offer the kind of analytic approach required,
together with the possibility of affording particularly valuable
insights. Therapeutic jurisprudence, the study of law as a ther-
apeutic agent,” provided a foundation that was both conceptu-
ally and ethically inter-linked with the research aims of this
study, which include expanding upon previous research and re-

Judges and other legal personnel, understandably, have a

establishing a dialogue on the merits of the tribunals, and pro-
viding an impetus for procedural improvements for tribunal
clients.

In this study, a primary focus of interest is upon the impact
of legal processes on the individuals who use them or who are
subject to them. One possibility raised by this is that in some
cases, legal procedures that are designed to safeguard an indi-
vidual's rights might in reality be anti-therapeutic. If these pro-
cedures are identified, it is incumbent on us to be aware of their
impact, and to address the necessary steps that could enable
more appropriate changes to be introduced.

LEGAL BACKGROUND OF MENTAL HEALTH REVIEW
TRIBUNALS IN THE UK

Like most other countries, the United Kingdom has a special
set of laws concerned with the management and care of persons
with severe mental disorders.® In England and Wales, patients
with a defined mental illness or personality disorder who are
thought to pose a risk to themselves or others can be compul-
sorily detained in hospital. The rules that govern such deten-
tion are defined by the 1983 Mental Health Act (MHA).* This
states that patients who meet certain criteria in respect of men-
tal disorder and dangerous behavior can be placed under sec-
tions of the MHA (colloquially, “sectioned”); patients sectioned
can then be confined for varying amounts of time in secure
hospital units.

The level of security involved may vary considerably. The
majority of patients made subject to these conditions are held
in environments such as locked psychiatric wards in district
general hospitals; there are wards of this type in local hospitals
in most parts of the country, each housing a small number of
patients only. Others may be hospitalized in purpose-built
“medium secure” units; each administrative health region has
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includes England, Wales, Scotland, and Northern Ireland, specific
acts of legislation may sometimes apply to only one or other of
these divisions of the realm. The most significant aspect of this
from a legal perspective is that the Scottish system has its own tra-
ditions that are distinct from those in the remainder of the UK,
and its administration is largely separate. In this essay, however,
we are focusing primarily on the situation of the Mental Health
Act (1983), which covers England and Wales only.
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Stationery Office). The MHA is accompanied by a Code of Practice,
which sets out policies to be followed in respect of a number of
key aspects of its operation.



one unit of this type, and their capacity generally varies
between 30 and 70 beds. For a proportion of persons who are
assessed as presenting the most serious risk, detention may be
indeterminate. Such individuals are generally placed in maxi-
mum security institutions, familiarly known as the “Special
Hospitals.” There are three such hospitals in England:
Broadmoor (founded in 1863), Rampton, and Ashworth, alto-
gether housing approximately 1,700 patients, many of whom
have committed homicides and other of the most serious types
of crimes.

Broadly speaking, there are two kinds of sections, or com-
mitments, that can be imposed under the MHA. The first are
known as the “civil” sections and, in essence, their usage
depends on decisions made by medical practitioners without
reference to courts of law. The length of detention that results
from implementing these procedures can vary from 28 days to
12 months and longer. The second type includes a range of
measures taken by the criminal courts, which may make what
is known as a Hospital Order (MHA section 37) requiring that
the individual in question be detained in hospital for treat-
ment. In a proportion of cases, this order may be further
strengthened through imposition of a Restriction Order.

When committed to a facility under one of the MHA sec-
tions, the patient’s care is managed and many aspects of his or
her welfare are decided by the Responsible Medical Officer
(RMO), who, as this title implies legally, is responsible for the
patient’s care. The RMO is a consultant psychiatrist; this role is
itself specified in one of the sections of the MHA. While he or
she will typically have the support of, and work alongside, a
multidisciplinary team, the RMQO's recommendations based on
his or her assessments of patients play a pivotal role in influ-
encing how long patients remain in the hospital and whether
or not they should be discharged.

There is, however, a purportedly corrective or countervail-
ing power alongside this. Under another MHA provision, the
patient has the right to question the legitimacy of his or her
detention and can apply to a Mental Health Review Tribunal
(MHRT) in order to have this issue assessed. The tribunal pro-
vides an independent hearing and consists of a three-member
panel—respectively, one legal, one medical, and one lay mem-
ber. The legal member is chairperson or president of the tri-
bunal and may be a solicitor (attorney), though, with patients
who are detained with restrictions, this may be more likely to
be a circuit judge. The medical member is usually a psychia-
trist who is independent of the hospital where the patient is
detained, and who also interviews the patient beforehand as
well as during the tribunal hearing. The lay member, custom-
arily, is not entirely lay in that he or she is likely to have a back-
ground in social or community issues. Although tribunal hear-
ings are generally less formal than courts of law, patients are

usually represented by a solic-
itor (attorney). This is not
always the case (some patients
choose to represent them-
selves) and the patient may or
may not attend the hearing. In
effect, other members in atten-
dance become witnesses; they
include the RMO, a social
worker, possibly a psycholo-
gist who has provided therapy for the patient, and the patient’s
relatives. The overall function of the process is to act as a check
on whether the patient continues to meet the legal and medical
criteria for detention under the MHA.? If this is found not to
be so, the tribunal may order the patient to be discharged.

[L]legal procedures
that are designed
to safeguard an
individual’s rights
might in reality be
anti-therapeutic.

PRIOR RESEARCH

This article’s focus is the working of the Mental Health
Review Tribunal, and in what follows we describe how a tri-
bunal is experienced and perceived respectively by patients
and tribunal members.® To prepare the ground for this, let us
first consider available research on the functioning of MHRTSs.
Very little research has sought to evaluate the role of the tri-
bunal. The major exception is the work of Jill Peay,” who con-
ducted an extensive project during the 1980s on the operation
of the tribunal and made a number of astute observations.
Sadly, neither subsequent policy departures nor research stud-
ies have furthered her recommendations. Her research exam-
ined two elements of the MHRT’s role: first, the impact of the
MHA on the tribunal’s work (MHRTs had existed prior to the
1983 passage of the MHA); and second, the MHRT’s decision-
making process.

In her study, Peay used a variety of methods to gather infor-
mation. These included semi-structured interviews with tri-
bunal members and analysis of case records. She found that
patients described a number of concerns, particularly over
relationships with their RMO. Patients were disgruntled by
erroneous statements written about them in reports prepared
by their doctors, and they were unhappy with the overall level
of contact they had with their RMOs. Patients valued the role
of the tribunal, but not necessarily for the purposes for which
it was originally designed. They emphasized the opportunity to
state their concerns regarding their hospital care, and to hear
what staff had to say about their progress.

Peay concluded that the difficulties expressed by patients
were worrying, particularly when they talked about their rela-
tionships with their RMO. The RMO’s opinion is a crucial fac-
tor in whether a patient is detained or discharged. If patients
felt that they did not receive adequate time and care, then a
true picture of their progress might not be represented at the
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tribunal. Furthermore, she
found that the tribunal itself
often concurred with the
RMO's recommendation. In
84% of their decisions, tri-
bunals were found to agree
with the recommendation
made by the RMO; this led
Peay to question whether the
tribunal was actually prepared
to exercise its discretionary
discharge powers.

MHRTs have received little attention from researchers dur-
ing the last ten years. However, a small number of investiga-
tions have thrown light on several aspects of the tribunal’s
functioning. This work includes analysis of reports presented
to tribunal hearings,® examination of the difficulties that tri-
bunals face as a result of delays and resultant costs,® and
descriptive work concerning the patients who use MHRTs.*

A major . . .
theme described
by patients was

the degree of
communication

difficulty they
experienced . . . .

THE PRESENT STUDY

The studies listed above focused on specific aspects of the
functioning of the tribunal. There is no research that furthered
the earlier concerns expressed by Peay or evaluates the tri-
bunal’s role. In the present study we attempted to address some
of the issues raised by Peay and to investigate what patients,
judges, and other tribunal members think about the tribunal
today. Given these objectives, the present study needed to be
exploratory and it was decided that a mixture of qualitative
(e.g., interviews) and quantitative (e.g., systematic analysis of
the interview contents) methods would be used in order to
meet the research aims.'* Those aims were to investigate the
experiences of patients who had recently attended their MHRT
hearing and to investigate tribunal members’ views of the
MHRT itself. The main method employed was interviewing;
interviewees were chosen using a purposive sampling method
and all interviews were tape-recorded, as required by estab-
lished interviewing techniques.'? For the patients, the inter-
view began by asking them to describe their most recent tri-

bunal experience. Tribunal members, too, were asked to
describe a recent tribunal experience.

RESEARCH FINDINGS

Patients and MHRT members demonstrated a number of dif-
ferences in how they viewed the tribunal procedure. Patients
described a number of key themes, which tended to fall into
two categories: reactions to their detention in general; and spe-
cific reactions to the tribunal experience. Similar, overlapping
themes occurred in both categories and patients described a
“cycle of distress,” which typically begins when they enter hos-
pital. This cycle appears to be perpetuated by the tribunal
process (see Figure 1).

Expectations
of the Tribunal

Confusion

FIGURE 1: THE CYCLE OF DISTRESS
Reactions to Detention:
Distress . quer_lessngss
 Dissatisfaction
 Communication Problems
Furthermore, patients’ expectations of the tribunal appeared
to be correlated to their tribunal experience. Understanding the
elements of this cycle of distress provides critical insights for
improving outcomes for patients through improved tribunal
procedures.
A major, and in many ways pre-eminent, theme described by
patients was the degree of communication difficulty they expe-
rienced with their care staff and with the tribunal.
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authors reviewed a series of patients who applied for tribunals
over an 18-month period. They concluded that the only variable
that was related to outcome was gender.

11. Seventeen patients and ten tribunal members agreed to take part
in the study. A combination of content analysis and grounded
analysis was employed to complete a sequence of steps designed
to identify emergent themes in the responses made by patients
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and MHRT members respectively. [For further information on
content analysis, see K. Krippendorf, CONTENT ANALYSIS: AN
INTRODUCTION TO 1ITS METHODOLOGY (1980); on grounded theory, see
B. G. Glaser and A. L. Strauss, THE DisSCOVERY OF GROUNDED THEORY:
STRATEGIES FOR QUALITATIVE RESEARCH (1967).] First, interview data
was transcribed and a content analysis was conducted. The data
were also analyzed qualitatively in order to identify any recurring
themes. Second, the emerging themes were used as a template for
two interviews in order to test out the generated themes. Both
authors conducted this process independently and some modifica-
tions were made to the classification system. Next, the themes were
analyzed so that any linkages between them could be identified.
Fourth, agreement ratings were generated between the two authors’
use of the classification system. As a separate component of the
analysis, similarities and differences between responses from
patients and members to the 15 key statements were analyzed
using statistical tests.

12. For discussion of these sampling and interview approaches, see M.
Q. Patton, How To Use QUALITATIVE METHODS IN EVALUATION (1987).



Characteristic statements included:

The tribunal—they weren't even interested in it, | didn't
get my say.

They wouldn't let me talk, tell my side of the story. They
were listening to all the others first.

Well, | thought they'd listened to me a bit more than they
did do. I would have thought they would have done [more].
Patients appeared to feel alienated from proceedings that

were designed as an independent review of their detention
status:

They're so old, | felt like | was at school . ... They were
quite out of touch, they seemed to say things were minor
and they were little things when | don’t think they were.

Yes you can get confused at a tribunal because they
speak amongst themselves. It is like a trial really.

There were, of course, conflicting views expressed, both
between members and patients, and amongst members them-
selves. Members differed in how well they thought patients
understood what was happening in the tribunal. Also, they dif-
fered in the extent to which they believed that they gained an
accurate picture of the patient. Eight out of ten tribunal mem-
bers said that they were happy with the tribunal. All of those
interviewed, however, did describe some problems. These
included, for example, a dislike of specific hearings and of how
independent reports were used, the need for further training,
the wish for feedback concerning patients’ subsequent
progress, and difficulties with RMOs.

Finally, the results from the rating scales were investigated
by conducting significance tests on the average scores for
members and patients. These results demonstrated two inter-
esting findings. First, patients showed more variability in their
replies than did members (their ratings covered a significantly
wider range). Second, there were statistically significant differ-
ences (e.g., differences unlikely to be the product of chance
factors) between patients and tribunal members on several of
the scales. Thus, for example, patients were significantly less
likely than MHRT members to agree that the MHRT is an inde-
pendent body. Also, patients were significantly less likely to
agree that the tribunal was fair. These results demonstrated
that there are important differences between how patients and
tribunal members view the tribunal process, with tribunal
members demonstrated a more favorable view.

CONCLUSIONS

The results strongly suggest that patients and MHRT mem-
bers have quite different views of the tribunal process. There
may be a marked need, therefore, for patients to have more
education about the role of the tribunal and of its functioning

and operation. Patients feel that they have not been heard and
that their concerns have not been recognized. Communication
needs to improve between staff, tribunal members, and
patients so that the cycle of distress described by patients can
be addressed.

These findings are consistent with and provide further sup-
port for the conclusions of other researchers who have exam-
ined similar issues. Jack Susman,*® in a study of conflict reso-
lution in hospitals, found psychiatric patients were “very con-
cerned with receiving fair process” in resolving disputes, and
they were certainly capable of discerning the degree of fairness
of procedures regardless of the actual outcome for themselves.
Such findings underscore a fundamental principle of the ther-
apeutic jurisprudence perspective. In a study with objectives
similar to the present one, Alexander Greer and his col-
leagues™ interviewed patients involved in civil commitment
hearings and found they reported distress and felt they had
“little or no voice” in the proceedings. Their perceptions of the
legal process appeared inter-linked with their general experi-
ences of treatment in hospital, marked in most cases by a lack
of trust in their doctors.

The therapeutic jurisprudence approach helps to draw our
attention to these experiences and provides a basis for seeking
to remedy these concerns. The proposals of Wexler and
Winick," that the role of law must receive attention when its
practice proves to be anti-therapeutic, are thought to be par-
ticularly relevant to these tribunals. This approach also ques-
tions whether a biomedically oriented viewpoint should be
paramount in our understanding of and response to mentally
disordered offenders; it stresses the potential importance of
psychosocial information when guiding the treatment of
patients with mental health difficulties. Congruent with this
viewpoint, recent research on prediction of recidivism by
James Bonta and his colleagues'® suggests that the reliance on
the medical features of a mental disorder presentation is
unfounded; demographic and criminal history variables prove
to be better predictors. Furthermore, mental illness diagnoses
were found to be unrelated to (indeed, negatively correlated
with) recidivism. This would suggest that a psychologist’s or a
social worker’s report could provide better evidence in helping
the tribunal to make a decision. The comments of one tribunal
member clearly indicated that the former type of evidence is
under-valued:

The medical [evidence] is crucial, the medical evi-
dence is decisive. | am not going to decide a case on a
probation report or a social work report and you some-
times get social workers who step out of their role and
become the advocate for the defendant and pronounce
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2000).
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on psychiatric matters... we have to decide this case on
criteria of dangerousness and | am not having this from
a social worker as to whether somebody is safe.

Tribunal members appeared to be sensitive to the needs of
patients. However, they demonstrated inconsistencies in their
actions and described many different approaches for dealing
with their difficulties. As with any public service, there needs
to be some analysis of how the tribunal system operates as a
whole. This analysis should focus on how the tribunal dis-
charges its role. The tribunal system is an independent body
that was designed to safeguard the rights of patients who had
been detained. Disagreements between tribunal members and
patients, therefore, require attention and patients’ concerns
need to be properly addressed. Analysis of the tribunal could
take the form of an internal audit of procedures so that prob-
lems can be identified and solutions generated.

Members were willing to listen and were eager to receive
feedback about their actions. It is recommended that patient
follow-up statistics be tabulated and maintained so that mem-
bers would receive information about their actions.
Furthermore, this process could be incorporated into a wider
training program that would support tribunal members and
move towards identified goals that recognize the provision of
good service. This would mean that good practice could be
extended and that practice that fell below such standards could
be eliminated.

Finally, further research is needed to continue the focus on
the functioning of the Mental Health Review Tribunal. This
should address both the difficulties for patients as well as tri-
bunal members and could be extended to review of the entire
tribunal procedure. Monitoring of any procedure is imperative
so that individuals’ rights can be safeguarded and necessary
improvements made. If the process entails difficulties, then

these deserve attention within the provision and funding of
mental health services. If they cannot be adequately addressed,
then attention needs to focus on why, and whether the tribunal
system in its current format can actually fulfill its designated
functions."’
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17. The last major review of law pertaining to mentally disordered
offenders was that undertaken by the Butler Committee in 1975
(Home Office/Department of Health and Social Security, Report of
the Committee on Mentally Abnormal Offenders [The Butler Report])
(1975)(Cmnd. 6244. London: Her Majesty’s Stationery Office).
There followed an eight-year gap before some of its proposals
were enacted in the present Mental Health Act (1983). In com-
parative terms, by those standards, the pace of change at the pre-
sent moment is little short of breathtaking. In July 1999, the gov-
ernment published a new set of proposals for the management of
persons with  severe personality disorders (Home
Office/Department of Health, Managing Dangerous People with
Severe Personality Disorder: Proposal for Policy Development

52 Court Review - Spring 2000

(1999)(London: Her Majesty’s Stationery Office). Only four
months later, in November 1999, a second consultation docu-
ment was published, the product of a specially commissioned
expert committee. (Department of Health, Reform of the Mental
Health Act 1983: Proposals for Consultation (1999)(Cm. 4480.
London: Her Majesty's Stationery Office). At the time of writing,
responses have been invited to this consultation document, with
a submission deadline of March 31, 2000. A centerpiece of the
proposals is the establishment of a new kind of independent tri-
bunal or decision-making body, the precise model for which has
yet to be determined. This group would have powers regarding
admission to hospital, the issue of orders for compulsory treat-
ment, and review of detention.



